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In the Court of Appeals of the District of Columbia. 


No. 2705. 

John F. Dodge et al., Appellants, 

vs. 

William H. Osborn, &c. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32515. 

John F. Dodge and Horace E. Dodge, Plaintiffs, 

vs. 

William H. Osborn, Commissioner of Internal Revenue, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of . 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit. 

\ Bill of Complaint for Injunction. 

Filed March 16, 1914. 

Supreme Court of the District of Columbia. 

In Equity. No. 32515. 

John F. Dodge and Horace E. Dodge, Plaintiffs, 

vs. 

William H. Osborn, Commissioner of Internal Revenue, 

Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: ^ _ , 

1 The plaintiffs, John F. Dodge and Horace E. Dodge, are citi¬ 
zens of the United States and residents of the city of Detroit, in the 
State of Michigan, and are citizens of said State; they are partners in 
business under the firm name of Dodge Brothers, and they bring 
this suit in their own right, as individuals and as partners, and in 
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2 JOHN F. DODGE ET AL. VS. WILLIAM H. OSBORN, ETC. 

behalf of themselves, and of all other individuals and partnerships 
similarly situated and circumstanced. 

2. The defendant William H. Osborn is a citizen of the United 
States and a resident of Washington, in the District of Colum- 
2 bia; he holds the office of Commissioner of Internal Revenue 
in the Government of the United States, and he is sued in 
both his official and his individual capacity. 

Plaintiffs further state: 

I. 

That plaintiffs for some years last past have carried on and con¬ 
ducted as copartners, under the firm-name of Dodge Brothers, the 
business of manufacturing automobile parts, and are now making 
automobiles of their own modeling, and which will be put on the 
market during the present year; that they are the only persons in¬ 
terested in said business, and the only persons who are members of 
the firm, and who share the profits and losses of said business; that 
they have never had any occasion to become incorporated, either for 
the purpose of escaping personal liability for the debts of the firm 
or business, or for the purpose of selling stock and enlisting invest¬ 
ments in the business by other persons, and had- intended and ex¬ 
pected to continue to do business as a partnership for an indefinite 
period in the future. 

II. 

That on the 26th day of February, 1914, each of plaintiffs filed 
with the Collector of Internal Revenue for the First District of Mich¬ 
igan, on blanks furnished by said collector, his return of his net in¬ 
come from March 1, 1913, to December 31, 1913; that the return of 
plaintiff John F. Dodge is as follows: 

3 Gross Income. 


1. Total amount derived from salaries, wages, or 
compensation for personal service of whatever 
kind or in whatever form paid. $62,500.00 

3. Total amount derived from rents and from inter¬ 

est on notes, mortgages, and securities. 251.79 

4. Total amount of gains and profits derived from 

partnership business, whether the same be 

divided and distributed or not. 650,888.45 

Total ... $713,640.24 

11. Total amount of income derived from dividends 
on the stock or from the net earnings of corpo¬ 
rations, joint stock companies, associations, or 
insurance companies, subject to like tax. 216,941.66 

Total gross income. $930,581.90 
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General Deductions. 


3 


3. All National, State, county, school, and municipal 
taxes paid within the year (not including those 
assessed against local benefits). $2,077.43 


Summary. 

1. Gross income. 

2. General deductions. 


$930,581.90 

2,077.43 


3. Net income 


$928,504.47 


Deductions and exemptions allowed in computing 
income subject to normal tax of one per cent: 


4 

4. Dividends and net earnings re¬ 
ceived or accrued, of corpora¬ 
tions, etc., subject to like tax... $216,941.66 
6. Specific exemption of $3,000 or 

$4,000, as the case may be. 6 , 633 . 64 : 


$220,275.00 


7. Taxable income on which the personal tax of one 
per cent is to be calculated. 

Normal tax of one per cent. 


$708,229.47 
$7,082.29 


* 


m. 


That the return of plaintiff Horace E. Dodge is as follows: 


Gross Income. 


1 Total amount derived from salaries, wages, or 
compensation for personal service of whatever 
kind or in whatever form paid.. 

3. Total amount derived from rents and from inter¬ 

est on notes, mortgages and securities. ••••••* 

4. Total amount of gains and profits derived from 

partnership business, whether the same be 
divided and distributed or not.. 


$62,500.00 

156.57 

650,888.45 


Total 


$713,545.02 


11. Total amount of income derived from dividends 
on the stock or from the net earnings of corpo¬ 
rations, joint stock complies, associations, or 
insurance companies, subject to like tax. 


216,941.66 


$930,486.68 

■ 
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5 General Deductions. 

3. All National, State, county, school, and municipal 

taxes paid within the year (not including those 

assessed on local benefits). $968.2 1 

Summary. 

1. Gross income. $930,486.68 

2. General deductions. 968.27 

Net income . $929,518.41 

Deductions and exemptions allowed in computing 
income subject to normal tax of one per cent. 

4. Dividends and net earnings, re¬ 

ceived or accrued, of corpora¬ 
tions, etc., subject to like tax... $216,941.66 

6 . Specific exemption of $3,000 or 

$4,000, as the case may be. 3,333.34 

i - 

Total deductions and exemptions. $220,275.00 

7. Taxable income on which the normal tax of one 

per cent is to be calculated. 709,243.41 

Normal tax of one per cent. 7,092.43 

IV. 

That according to the provisions of subdivision 2, division A, of 
section 2, of the act of Congress of October 3, 1913, the incomes of 
individuals in excess of $ 20,000 are subject to an additional tax, 
which is graduated according to the amounts thereof; that, applied 
to the incomes of plaintiffs, this surtax would be computed as follows: 

6 Surtax of John F. Dodge. 

One per cent on amount over $20,000 and not exceed¬ 
ing $50,000 . $300.00 

Two per cent on amount over $50,000 and not exceed¬ 
ing $75,000 . 500.00 

Three per cent on amount over $75,000 and not ex¬ 
ceeding* $100,000 . 750.00 

Four per cent on amount over $100,000 and not ex¬ 
ceeding $250,000 . 6,000.00 

Five per cent on amount over $250,000 and not ex¬ 
ceeding $500,000 .. 12,500.00 

Six per cent on amount over $500,000. 12,493.76 


Total 


$32,543.76 


; • 
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Surtax of Horace E. Dodge. 

The surtax of plaintiff Horace E. Dodge computed in the same 
way amounts to $32,604.60. 

The total surtax chargeable to ‘plaintiffs is $65,148.36, which is 
the amount and value involved in this suit, and for the protection 
of which the jursidiction of the court is invoked. 

V. 

That annexed to and filed with the return of each of plaintiffs is 
a protest signed by them and by their counsel, of which the following 

is a copy: 

Protest. 

This protestant is advised by counsel and respectfully submits 
that the additional taxes levied on individuals by subdivision Z, 
division A, of the income-tax law are in conflict with the provision 
of the Fifth Amendment of the Constitution of the l nited Mates 
that no person shall “he deprived of life, liberty or property without 
due process of law,” in that no tax in addition to the normal tax ot 
one per cent is levied or imposed by said law on the net m- 
7 comes of corporations, joint-stock companies or associations, 
or insurance companies, thereby making an invidious, arbi¬ 
trary and unreasonable discrimination against individuals and natu- 
ral persons, and in favor of corporations and artificial persons; the 
tax on the income of corporations being imposed on the privilege ol 
being a corporation, and the tax on individuals being a tax on the 
right to earn a living and to acquire property, which tax is not within 
the power granted to the Congress of the United States bv sec. \ III, 
art. 1 cl. 1, of the Federal Constitution “To lay and collect taxes, 
duties, imposts and excises”; which are required to be not only tem- 
toriallv uniform, but also uniform within and upon all persons and 
corporations belonging to the same class, and as such class subjected 

to a tax, duty, impost or excise. inlo 

The taxes on incomes imposed by the act of Oct. 3, are not 

taxes, duties, imposts, or excise, laid by Congress on the privilege 
of being a corporation, or on the privilege of inheritance, or on the 
privilege of earning a living and acquiring property, but are imposed 
under the authority of the Sixteenth Amendment of the Constitu¬ 
tion of the United States on incomes as such from whatever source 
derived, and even if Congress has power to grade and rate the tax 
according to the amount of the income it has no power to discrim¬ 
inate between the incomes of natural persons and those of corpora¬ 
tions of the same amount or belonging to the same graded class. 

For these and other reasons the taxes in addition to the normal 
tax of one per cent, proposed to be assessed against the net income 
set forth in the annexed return, are unconstitutional and void, and 
the undersigned respectfully protests against the same. 

Detroit, Feb. 26,1914. t/vttxt t? TinriPTr 

(Signed by) JOHN F. DODGE. 
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Another copy: 
(Signed by) 


HORACE E. DODGE, 
By JOHN F. DODGE, . 
His Attorney-in-Fact. 


FRED A. BAKER, • 

Counsel for Protestant, 

526 Dime Bank Building, Detroit, Mich. 
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VI. 


That subdivision (a) of division G, of section 2, of the act of 
Congress of October 3, 1913, lavs the normal tax of one per cent 
upon the net incomes of corporations, joint-stock companies or asso¬ 
ciations, and insurance companies (not including partnerships), but 
does not levy any surtax on net incomes exceeding $20,000. 

And the individual stockholders who receive the dividends or net 
earnings of these corporations are specifically exempted from paying 
either a normal tax of one per cent or a surtax on the dividends 

or net earnings received by them. # , , 

Division B of section 2 provides that the net income of a taxable 
person shall include the gains, profits, and income derived from 
certain enumerated sources, among them, “also from interest, rent, 
dividends, securities,” etc. 

But it is further provided: „ . , 

“That in computing net income for the purpose of the normal 

tax, there shall be allowed as deductions: 

“First ” etc * * * 

“Seventh, the amount received as dividends upon the stock or from 
the net earnings of any corporation, joint-stock company, associa- 
tion. or insurance company, which is taxable upon its net income | 

as hereinafter provided.” * . .. , 

No surtax is directly levied on the income of corporations, and 
none is indirectly levied, in the tax that is laid on the stockholders 
as individuals, as far as the dividends actually paid by corporations 
have been received by them. 


vn. 


That plaintiffs are informed and believe and charge the fact to be 
that a very large portion of the taxable incomes under the 
9 Sixteenth Amendment consists of the dividends and net 
earnings of financial, railroad, banking, industrial, and busi¬ 
ness corporations organized and existing for the purpose of making 
gains and profits, and there is no apparent reason why the incomes 
of these artificial persons should not be required to pay the same 
surtax as that laid on the incomes of natural persons; that these 
artificial persons do the very same kind of business and conduct 
their affairs in precisely the same way as individuals and partner¬ 
ships do, and in open competition with them, often m the same 
block or street, or in the same vicinity, or city ; and that this condi¬ 
tion of affairs exists throughout the United States. 
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Plaintiffs are advised and respectfully submit that the discrim¬ 
ination in the income-tax law in favor of corporations and against 
individuals is such an unreasonable, unjust, and unwarranted classi¬ 
fication for the purposes of taxation as to make the provisions of said 
act of Congress of October 3, 1913, laying a surtax on the incomes 
exceeding $20,000 of individuals, including their gains and profits 
from partnerships, unconstitutional and void, in that said surtax, 

if enforced and collected, would be . ., 

(1) A violation of the provisions of the Fifth Amendment ot the 
Constitution of the United States that no person shall be deprived 
of life libertv, or property without due process of law, and that 
private property shall not be taken for public use without com- 

pensation j , A *ii • il 

(2) And further in that the said surtax is not within the power 

conferred by the Constitution on Congress “To lay and collect taxes, 
duties, imposts, and excises,” and is not within the power conferre 
on Congress by the Sixteenth Amendment, “to levy and collect 
taxes on incomes from whatever source derived.” 

10 A “tax” that is not apportioned among those who are to 

pay it, upon some reasonable rule or basis of equality and 
uniformity, is not within the power of taxation, and is utterly void 
and wholly without force or effect. 

IX 


Plaintiffs are advised that the internal revenue act of July 1, 1862, 
provided for the appointment of an assessor and a collector m each 
collection district. The assessor was authorized to divide his district 
into a convenient number of assessment districts and to appoint an 

assistant assessor for each of such districts. # 

Returns were required to be made to these assistant assessors who 

made a list of the returns and of the assessments thereon. These 
lists were filed with the assessor, who was required to give public 
notice of the time and place when he would “hear and determine, 
in a summary way, according to law and right, upon any and all 
appeals which may be exhibited against the proceedings of the said 

assistant assessors.” . 

When the appeals had been determined, lists of the assessments 

were turned over to the collector of the district for collection (12 

U S. Stat., 433, secs. 2-16). * , . « 

The act of June 30, 1864, continued the plan of assessments by 

assistant assessors and appeals to the assessor. It also gave the Com¬ 
missioner of Internal Revenue power to entertain appeals made to 
him from the assessments or collections of the local assessors or col¬ 
lectors The section conferring this authority reads: 

“The Commissioner of Internal Revenue, subject to regulations 
Described by the Secretary of the Treasury, shall be and is hereby 
authorized on appeal to him made, to remit, refund, and pay back 
all duties erroneously or illegally assessed or collected, and all duties 
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that shall appear to be unjustly assessed, or excessive in 
11 amount, or in any manner wrongfully collected; also to re¬ 
pay to collectors or deputy collectors the full amount oi such 
sums of money as shall or may be recovered against them or any 
of them in any court, for any internal duties or licenses collected 
by them with costs and expenses of suit; and all damages and costs 
recovered against assessors, assistant assessors, collectors, deputy col¬ 
lectors, and inspectors, in any suit which shall be brought against 
them or any of them, by reason of anything that shall or may be . 
done in the due performance of his official duties, and also com¬ 
promise such suits and all others relating to internal revenue 
(13 U. S. Stat., p. 239, sec. 44). 

The act of July 13, 1866, 14 U. S. Stat., p. Ill, amended the 
foregoing section by inserting in lieu thereof the following. 

“That the Commissioner of Internal Revenue, subject to regu¬ 
lations prescribed by the Secretary of the Treasury, shall be and 
is hereby authorized on appeal to him made, to remit, refund, ana 
pay back all taxes erroneously or illegally assessed or collected, all 
penalties collected without authority, and all taxes that shall appear 
to be unjustly assessed or excessive in amount or in any manner 
wrongfully collected, and also repay to collectors or deputy col¬ 
lectors the full amount of such sums of money as shall or may 
be recovered against them or any of them in any court, for the 
internal taxes or licenses collected by them, with the costs and 
expenses of suits, and all damages and costs recovered against 
assessors, assistant assessors, collectors, deputy collectors, and in- 
spec-tors in any sui} which shall be brought against them, or any 
of them, by reason of anything that shall or may be done in the 

performance of their official duties, etc. 

The act of July 13, 1866, 14 U. S. Stat., p. lo2, has this section: 
“Sec 19. No suit shall be maintained in any court for the recov- 
ery of any tax alleged to have been erroneously or illegally 
12 assessed or collected, until an appeal shall have been duly 
made to the Commissioner of Internal Revenue, according 
to the provisions of law in that regard and the regulations of the 
Secretary of the Treasury established in pursuance thereof, and a 
decision* of the Commissioner has been had thereon, unless such 
suit shall be brought within six months from the time of such 
decision or within six months from the time this act takes effect: 
Provided, That if said decision shall be delayed more than six 
months from the date of such appeal, then said suit may be brought 
at any time within twelve months from the date of such appeal. 
This section 19 was amended by act of March 2, 1867, 14 U. S. 

Stat., p. 475, as follows: ' „ 

“That section nineteen is hereby amended by adding the follow¬ 
ing thereto: ‘And no suit for the purposes of restraining the assess¬ 
ment or collection of tax shall be maintained in any court.’ ” 

The act of June 6, 1872, 17 U. S. Stat., p. 257, has this section: 
“Sec. 14. That all suits and proceedings for the recovery of any 
internal tax alleged to have been erroneously assessed or collected or 
any penalty claimed to have been collected without authority or 
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for any sum which it is alleged was excessive, or in any manner 
wrongfully collected, shall be brought within two years next after 
the cause of action accrued and not after ; and claims for the re¬ 
funding of any internal tax or penalty shall be presented to the 
Commissioner of Internal Revenue within tw T o years next after the 
cause of action accrued and not after: Provided, That actions for 
claims, which have accrued prior to the passage of this act, shall be 
commenced in the courts or presented to the Commissioner of In¬ 
ternal Revenue within one year from the date of said passage, and 
provided further, that where a claim shall be pending before said 
Commissioner the claimant may bring his action within one year 
after such decision and not after: And provided further, That no 
right of action barred by any statute now in force shall be revived 
by anything herein contained.” 

13 The foregoing sections are in the Revised Statutes of the 

United States, editions of 1874 and 1878, as sections 3220, 
3224, 3226, 3227, and 3228. 


Plaintiffs are further advised, that the statutory provisions set 
forth in the preceding paragraph of this bill have no application 
to the assessments to be made against them or against any other 
persons similarly situated and for the following among other 

(1) The act of October 3, 1913, does not authorize or require 
any local assessor, assistant assessor, or collector, deputy collector, 
or any other officer to make the original assessments, from which 
appeals can be made to the Commissioner of Internal Revenue, or 
to any other officer. Under this act there can be no such thing 
as an appeal from an original assessment claimed to be erroneous, 

excessive or illegal. . ; ,, a 

(2) The act of October 3, 1913, vests the power to make the first 

and only assessments in the Commissioner of Internal Revenue, 
and it does not require him to give any personal or public notice ffi 
the persons or corporations to be assessed, and it does not fix the 
time or place when he will hear them and give them an oppor¬ 
tunity to show what their assessments should be; and therefore 
said act in this particular is in conflict with the provisions of the 
Fifth Amendment of the Constitution of the United States, that 
no person shall be deprived of life, liberty, or property without due 

process of law. 

XI. 

Plaintiffs are further advised that if the statutory provisions set 
forth in the IX paragraph of this bill are construed to apply 
14 to the assessments to be made against them and others simi¬ 
larly situated, then said provisions as so construed and ap¬ 
plied are unconstitutional and void, for the following among other 

F6CLS0US * 

1 Said provisions recognize the distinction between a suit against 
the United States and a suit against the officers of the Government 

2—2705a 
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who have assessed or collected an erroneous and illegal tax, &nd 
while an aggrieved person is permitted to sue the officer who has 
compelled him to pay such a tax, and has authorized the Commis¬ 
sioner of Internal Revenue to pay to such officer the amount of any 
judgment that may have been rendered against him with costs and 
expenses of suit, said sections do not provide tor any adequate relie , 
as against an unconstitutional assessment which has not been col¬ 
lected and collection of which is threatened. 

2 The power of the Commissioner ol Internal Re\ enue to remit 
taxes which have been erroneously or illegally assessed only applies 
to cases under the internal revenue laws where the assessments are 
made by some subordinate officer, and appeals to the Commissioner 

of Internal Revenue are permitted. 

3. The power of the Commissioner of Internal Revenue to remit 

only applies to taxes which have been erroneously assessed by an 
officer acting within his jurisdiction, and it does not apply to taxes 
which are unconstitutional and void and are not within the juris¬ 


diction of the officer making the assessment. tt . 

4. While the sovereignty of the people of the Lnited fetates, as 
represented by the three departments of the General Government, 
is such that a suit against the United States cannot be maintained 
in any court, yet the Congress of the United States has no power 
to deprive anv person of his common-law right of action against 
such officers of the Government as may impose on him an 
' 15 unconstitutional tax or of his right to equitable relief in cases 
within the jurisdiction of a court of chancery. 

The barons of England compelled King John, in the very-same 
paragraph which secured to them the judgment of their peers or 
the law of the land, to agree that he would not sell, he would not 
deny he would not delay justice and right, which has ever since 
been a principle of the constitution of England, was supreme law 
in the English colonies in America, and became and still is a funda¬ 
mental rule of the constitutional law of the United States of Amer¬ 
ica The King, as the sovereign, could do no wrong, but his min¬ 
isters and officers might be guilty of various unconstitutional and 
illegal things, and actions against them personally have always 

been permissible. , . „ . - 

5 If the statutory provision that no suit for the purpose ot re- 

straining the assessment or collection of any tax shall be maintained 
in anv court” is held to preclude any equitable or legal relief, ex¬ 
cept on the condition of first paying the tax, then the said provision 
is unconstitutional and void, because it amounts to a sale, a denial 

and a delay of justice and right. , . . ± , „ 

6 There is no statutory provision authorizing the Commissioner 

of Internal Revenue or any other officer of the Government to re¬ 
fund any tax assessed or collected by an officer which is wholly out- 
side of his official duties and his jurisdiction and authority, such 
as a tax forbidden by the Constitution of the Lnited States, the 
iudgment of a court or officers within the jurisdiction possessed by 
them may be erroneous, but not void; but a judgment not within 
their jurisdiction is utterly void. 
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7. There is no statutory authority authorizing the payment by 
the Government of interest on a judgment against an officer, and if 

there is, the legal rate of interest is no adequate compensation 
16 for the irreparable and incomputable damages which would 
be occasioned by the enforced withdrawal of considerable 
sums of money from the business of a person or corporation. 

8 . The Constitution vests the judicial power of the United States 
in the Supreme Court and such inferior courts as may be established 
by Congress, and the power to grant injunctive relief being essential 
to and a part of the judicial power, the courts cannot be deprived of 
the power to issue writs of injunction by any act of Congress. 

XII. 

Plaintiffs are advised that subdivision 2, of division A, of section 
2 of the act of October 3, 1913, after laying a graduated surtax on 
all individual incomes exceeding $20,000 contains the following 

provisions: . , 

“Every person subject to this additional tax shall, for the purpose 

of its assessment and collection, make a personal return of his total 
net income from all sources, corporate or otherwise, for the preced¬ 
ing calendar year, under rules and regulations to be prescribed by 
the Commissioner of Internal Revenue and approved by the Secre¬ 
tary of the Treasury. 

“For the purpose of this additional tax the taxable income of any 
individual shall embrace the share to which he would be entitled of 
the gains and profits, if divided or distributed, whether divided or 
distributed or not, of all corporations, joint-stock companies or as¬ 
sociations however created or organized, formed or fraudulently 
availed of for the purpose of preventing the imposition of such tax 
through the medium of permitting such gains and profits to ao- 
cumulate instead of being divided or distributed; and the fact that 
anv such corporation, joint-stock company or association is a mere 
holding company, or the gains and profits are permitted to accumu¬ 
late beyond the reasonable needs of the business, shall be prima facie 
evidence of a fraudulent purpose to escape such tax; but the 
17 fact that the gains and profits are in any case permitted to 
accumulate and become surplus shall not be construed as evi¬ 
dence of a purpose to escape said tax in such cases, unless the Secre¬ 
tary of the Treasury shall certify that in his opinion such accumu¬ 
lation is unreasonable for the purposes of the business. 

“When requested by the Commissioner of Internal Revenue or 
any district collector of internal revenue such corporation, joint- 
stock company or association shall forward to him a correct state¬ 
ment of such'profits and the names of the individuals who would 
be entitled to the same if distributed ” 

xm. 

Plaintiffs in their said returns set forth the total amount of their 
net income, corporate or otherwise, received by them for the calen¬ 
dar year 1913; but they are not informed as to the total net income 
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of the corporation or corporations from which corporate income was 
derived, or whether any amount more than what was reasonable tor 
the purposes of the business was withheld from distribution, and 
permitted to accumulate, or whether the Secretary of the Treasury 
has certified that in his opinion such accumulation is unreasonable 

for the purposes of the business. i 

If the corporation or corporations from which plaintiffs received 
corporate income for the year 1913, withheld any gains and profits 
or net income in excess of what was reasonable for the purposes ot 
the business, or otherwise, and plaintiffs are required to pay a sur¬ 
tax thereon, they will be compelled to pay a tax on income which, 
thev have not received and may never receive. 

XIV. 

Plaintiffs have been advised that division D, of section 2 of the act 
of October 3, 1913, contains a provision which reads: 

18 “Provided further, That any person carrying on business 

in partnership shall be liable for income tax only in their 
individual capacity, and the share of the profits of a partnership to 
which anv taxable partner would be entitled, if the same were di¬ 
vided. whether divided or otherwise, shall be returned for taxation 
and the tax paid, under the provisions of this section; and any such 
firm when requested by the Commissioner of Internal Revenue or 
anv district collector, shall forward to him a correct statement of 
such profits and the names of the individuals who would be entitled 

to the same if distributed.” ...... . , . . 

There is no provision permitting individuals or partnerships to 

withhold from taxation a reasonable amount for the purposes and 
needs of his or its business, and in this regard there is an unreason¬ 
able and unwarranted discrimination in favor of corporations and 
against individuals and partnerships, not within any power of taxa- 
tion possessed by the Congress of the United States, and in plain 
violation of the provisions of the Fifth Amendment of the Constitu¬ 
tion of the United States that no person shall be deprived of life, 
liberty or property without due process of law, and that private prop¬ 
erty shall not be taken for public use without compensation. 

In the returns made by plaintiffs no amount of the net income of 
the partnership known as Dodge Brothers, as reasonably necessary 
for the purposes of the business of said partnership, was withheld, 
and if the Commissioner of Internal Revenue when he comes to 
make his assessments against them, holds that under the law he can¬ 
not make any such allowance, as in the case of corporations, then the 
discrimination in favor of corporations and against partnerships and 
individuals will be made doubly manifest and the constitutional ob¬ 
jections thereto, as above set forth, clear and conclusive. 

The stocks held by your orators have always been treated by them 
as belonging to their partnership business, and the dividends 
19 therefrom paid into and constituting a part of the assets of 
the partnership and as such used in its business, and if the 
corporations are entitled to withhold from taxation their gains and 
profits in excess of the dividends paid by them, plaintiffs should not 
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be taxed thereon, because justly and constitutionally they are entitled 
to make the very same reservation as reasonably necessary for the 
purposes of their partnership business. 

XV. 

Plaintiffs have been informed and believe and charge the fact to 
be that there are over 300,000 individuals in the United States who 
have net incomes of more than $3,000 and subject to the normal tax 
of one per cent, and over 10,000 of them have net incomes exceeding 
$20,000 and subject to surtax; that there are over 100,000 corpora¬ 
tions. joint stock companies or associations, and insurance com¬ 
panies in the United States having net incomes subject to the normal 
tax of one per cent; that more than 400,000 returns have been made 
under the law and have been received by or are in transit to the Com¬ 
missioner of Internal Revenue, the Hon. William H. Osborn M ash- 
ington. D. C.; that it is physically and mentally impossible for the 
Commissioner to examine these returns and mate his assessments 
thereon bv .Tune 1, 1914, as he is required to do by the law, and 
within the same period of time to notify the persons and corporations 
of the assessments made against them; that no person or corporation 
will know what his or its assessment is until notified by the Com¬ 
missioner or bv the district collector, and this will be after the assess¬ 
ments are in the hands of the district collectors for collection; that 
plaintiffs and all other persons similarly situated will not be in¬ 
formed and know the amount of their normal tax of one per cent or 
the amount of their surtax running from one per cent to six per cent, 
nor the amount of their tax on the gains and profits and m- 
20 comes of the corporations in which they hold stock and on 
which the corporations have withheld from taxation amounts 
in excess of that which is reasonably neceesarv for the purposes ot 
the business; that under the income-tax law of October 3,1913, there 
is no opportunity to invoke the power of the Commissioner of In¬ 
ternal Revenue under the prior statutory provisions to remit, tefore 
collection the whole or any portion of the income tax laid and i 
posed upon persons and corporations, and the only alternative pre¬ 
sented i'that, of paying the^ax or running the nsk of having added 
/to the tax) the sum of five per centum on the amount of tax un¬ 
paid. and interest at the rate of one per cent per month upon said 

tax from the time the same became due. . ., , 

Plaintiffs submit on behalf of themselves and all others similarly 
circumstanced that the procedure prescribed by the act of October 
3 1913 is in conflict with the provisions of the Fifth Amendment 
of the Constitution of the United States, that no person shall be d<y 
prived of life, liberty, or property without due process of law, and 
that private property shall not be taken for public use witfiout com¬ 
pensation, in that, instead of hearing and condemning before exe¬ 
cution, it makes an exaction and executes before judgment, and, 
like the barbaric justice of olden times, it hangs and draws in th 
morning and sits in judgment after. 




7 
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XVI. 

On the 13th day of March, 1914, the plaintiffs, by Fred A. Baker, I 
their counsel and attorney in fact, submitted to the Hon. William H. P 
Osborn. Commissioner of Internal Revenue, at his office in the Treas-1 
ury building in Washington, a letter, a copy of which is annexed to 
this bill as Exhibit A thereof; that the copy of protest enclosed in 
said letter was the same as that set out in the fifth paragraph of this 
bill; that the Commissioner took up said letter and the requests 
therein contained in the presence and with the counsel and 

21 advice of Hon. Ellis C. Johnson, Solicitor of Internal Reve- | 
nue, and that thereupon the Commissioner ruled that in obe¬ 
dience to the statutory provisions bearing on the subject he was not 
authorized to give the plaintiffs or any other persons a preliminary 
hearing on the amount or validity of any assessment of income tax 
that may be made against them or on any of the questions suggested 
and raised in said protest or in said letter of March 13, 1914 (Ex¬ 
hibit A of this bill), and that he could only entertain claims for 
the abatement or refunding of taxes erroneously or illegally assessed 
presented in accordance with the statutes and the rules and regula¬ 
tions of the Secretary of the Treasury. 

The plaintiffs will not know what their assessments are until the 
lists containing the same have been forwarded, June 1, 1914, to the 
Collector of Internal Revenue for the first district of Michigan for 
collection; that it is distinctly provided by the statutes and rules and 
regulations that the pendency of a claim for the abatement of a tax 
shall not operate as a suspension of the collection of the tax or make 
it any less the duty of the collector to exercise due diligence to pre¬ 
vent the collection of the tax being jeopardized, and that he should 
collect the tax and leave the taxpayer to his remedy by claim. 

The rules, regulations, and forms concerning the power of the 
Commissioner of Internal Revenue to remit and refund internal- 
revenue taxes, including income taxes, are made a part of this bill, 
reference thereto for greater certainty being made to the originals in 
the office of said Commissioner, the official publications thereof, sub¬ 
ject to such reference, to be exhibited and used on the hearing of the 
cause. 

XVII. 

Plaintiffs file this bill in their own behalf and in behalf of all other 
persons similarly situated and circumstanced who are not 

22 made parties because of the inconvenience arising from their 
very great number, and from the fact that they are resident in 

many different States and subdivisions of States throughout the 
United States, and from the further fact that their names are un¬ 
known to plaintiffs and have been disclosed to and are known by the 
Commissioner of Internal Revenue by the returns filed with him, 
which are not accessible to plaintiffs. 

XVIII. 

Plaintiffs, on behalf of themselves and other parties interested, 
invoke the jurisdiction and powers of the courts of equity of the 
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United States on the familiar and well-settled ground that the said 
courts have jurisdiction to prevent a multiplicity of suits, and vex¬ 
atious and prolonged litigation, and on the further ground that the 
remedies at the common law and under the statutes of the United 
States are wholly inadequate and altogether worthless, and on the 
additional ground that upon the facts and circumstances of this case 
it is a typical cause for the exercise of the judicial power conferred 
on courts of equity by the Constitution of the United States. The 
facts relied on to show jurisdiction are as follows: 

There are in the United States more than 10,000 individuals who 
are each chargeable and assessable with a surtax varying in amount 
from one to six per centum, and there are more than 10,000 other in¬ 
dividuals who own stock in corporations and who are each chargeable 
and assessable with a surtax on “the share to which he would be enti¬ 
tled of the gains and profits, if divided or distributed, whether divided 
or distributed or not, of all corporations, joint-stock companies or 
associations, however created or organized, formed or fraudulently 
availed of, for the purpose of preventing the imposition of such tax 
through the medium of permitting such gains and profits to accu¬ 
mulate instead of being divided or distributed.” All which surtaxes 
are to be “levied, assessed and collected,” without any notice 
23 or opportunity to be heard, by the Commissioner of Internal 
Revenue, in Washington, D. C., although said surtaxes, as 
plaintiffs allege, are not within any power of taxation conferred on 
Congress by the Constitution of the United States or the Sixteenth 
Amendment and are a violation of the provisions of the Fifth 
Amendment that no person shall be deprived of life, liberty or prop¬ 
erty without due process of law and that private property shall not 
be taken for public use without compensation. 

After these taxes have been assessed and collected and the money 
paid into the Treasury of the United States it will require more than 
20,000 suits and judgments to get it out again and restored to those 
who have been compelled to pay it in, so that, so far as multiplicity 
of suits is concerned, there can be no doubt about the fact, for there 
is no authority for a general delivery of the Treasury of money col¬ 
lected and turned into it in violation of the Constitution. 

The statutory action against an officer who by duress of a distraint 
of goods and chattels or the sale of real estate has compelled a person 
to pay taxes illegally levied, has abolished the common-law action 
(except possibly where the plaintiff expressly withdraws any claim 
for remuneration from the Government), and the question is 
whether in the present case the statutory remedy can be regarded as 
an adequate remedy at law. 

Ordinarily the legal rate of interest is the measure of damages for 
the use of money, but in the case of plaintiffs and others similarly 
situated it appears, and plaintiffs allege the fact to be, that individuals 
and partnerships engaged in manufacturing and other industrial 
enterprises for gains and profits are compelled to use large sums of 
money as a working fund or capital and to turn the same over many 
times in a year, and that to be forced to withdraw the same would 
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work an irreparable injury, for the reason, among others that it could 
not be estimated and computed in dollars and cents, although none 
the less serious and substantial, and this is especially true when 
24 applied to a large number of individual and partnership con¬ 
cerns which are to a large extent dependent on each other 
for a continuance of orders or for the prompt filling of orders that 

ha Thewithdrawal of large sums of money from manufacturing and 
industrial enterprises during the uncertain and indefinite periods o 
time necessary to recover it back must necessarily be very injurious 

to the business interests of the country. 

Each claimant must bring an action against the officer who has 
compelled him to pav an illegal or unconstitutional tax; the suit 
must be tried and a judgment rendered for damages and costs, and 
the judgment so obtained is subject to review in the proper court of 
last resort. When the judgment has been finally affirmed an exem¬ 
plified copv of it, and of the record in the case, must be presented to 
the proper officer, and in some cases must be accompanied with a cer¬ 
tificate from the court that the officer who compelled payment had 
orobable cau-'e for doing so; and if a warrant on the Treasury is then 
refused, an action against the United States must he commenced in 
the Court of Claims and be prosecuted to final judgment. 

Plaintiff's, in behalf of themselves and all others interested, re¬ 
spectfully submit that the statutory action is so vexatiouslv dilatory 
and inadequate as to warrant and require an exercise of the jun 
diction of the courts of equity of the United States. 

Additional Ground. 

Plaintiffs are possessed of large amounts of personal property, con¬ 
sisting of goods and chattels, machinery, tools and appliances, in 
use and materials on hand, at their manufacturing plants in the city 
of Detroit, and the township of Hamtramck in the first collection dis¬ 
trict of Michigan • and they are also seized and possessed of the 
parcels of land, and real estate on which their plants are 
25 located and also of other parcels of real estate, situated in 
the city of Detroit, and the township of Hamtramck, in the 
first collection district of Michigan; and all of which real and per¬ 
sonal estate will be subject to the lien of the United States, under sec¬ 
tion 3186 of the Revised Statutes of the United States, and to seizure 

anH snip under sections 318 / to 3207. . . 

That the income tax assessments to be made by the Commissioner 
of Intermti Revenue, against the plaintiffs, will be in part valid, 
and in part unconstitutional and invalid, and, being pnma facie 
good such assessments will constitute a cloud on the title of the 
plaintiffs to their said real and personal estate, and for the prevention 
or removal of which cloud the plaintiffs are entitled to and d° hereby 
invoke the judicial power of the courts of equity of the Un ted 

States. 


4 
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Prayer for Relief. 

Plaintiffs pray that William H. Osborn, the Commissioner of In¬ 
ternal Revenue, residing and having his office in Washington, D. C., 
may be made the defendant in this bill of complaint, and that he 
may be required to answer this bill fully and particularly, paragraph 
by paragraph, an answer on oath being hereby expressly waived and 
that relief may be granted as follows: 

1. That the income-tax law, contained in the act of Congress of 
October 3, 1913, may be decreed and declared defective and in¬ 
operative for the reason that it provides for the assessment of income 
taxes without any personal or public notice of the time or place when 
the individuals and corporations to be assessed will be heard and be 
given an opportunity to show what their assessments in justice and 
right ought to be, said income-tax law, being in this particular in 
conflict with the provision of the Fifth Amendment of the Consti¬ 
tution of the United States that no person shall be deprived of life, 
liberty, or property without due process of law. 

26 2. That the provisions of subdivision 2 of division A of 

section 2 of the act of October 3, 1913, providing for the 
levy, assessment, and collection of an additional tax on the income 
of individuals exceeding $20,000 may be decreed and declared to be 
unconstitutional and void for the reason that the discrimination in 
favor of corporations and against individuals and partnerships, is 
not within the power conferred on Congress to lay taxes, duties, im¬ 
posts, and excises or the power conferred by the Sixteenth Amend¬ 
ment to levy taxes on incomes from whatever source derived, and 
said provisions are in conflict with the provisions of the Fifth 
Amendment of the Constitution of the United States that no person 
shall be deprived of life, liberty, or property without due process of 
law, and that private property shall not be taken for public use with¬ 
out compensation. . 

3 . That the provisions of subdivision 2 of division A of section 2 
of the act of Congress of October 3, 1913, providing “that for the 
purpose of this additional tax the taxable income of any individual 
shall embrace the share to which he would be entitled of the gains 
and profits, if divided or distributed, whether divided or distributed 
or not, of all corporations, joint-stock companies, or associations 
however created or organized, formed, or fraudulently availed of for 
the purpose of preventing the imposition of such tax through the 
medium of permitting such gains, and profits, to accumulate instead 
of being divided or distributed,” may be decreed and declared to be 
unconstitutional and void for the reason that said provisions provide 
for a farther discrimination in favor of corporations and against 
individuals and partnerships, which is not within the power con¬ 
ferred on Congress to lay taxes, duties, imposts, and excises, or the 
power conferred by the Sixteenth Amendment to levy taxes on in¬ 
comes from whatever service derived and said provisions are in con¬ 
flict with the provisions of the Fifth Amendment of the Con- 
27 stitution of the United States that no person shall be deprived 
of life, liberty, or property without due process of law, and 

3—2705a 
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that private property shall not be taken for public use without com- 

^4 That the provisions of section 2 of the act of Congress of Octo¬ 
ber 3 1913 which permit corporations, joint-stock companies or 
associations, to withhold from taxation such portion of their gains 
and profits as may be reasonably necessary for the needs and pur¬ 
poses of the business, and denies such permission and privilege to 
individuals and partnerships, may be decreed and declared to be 
unconstitutional and void for the reason that said provisions provide 
for a further discrimination in favor of corporations and against 
individuals and partnerships which is not within the power con¬ 
ferred on Congress to lav taxes, duties, imposts, and excises, or the 
power conferred by the Sixteenth Amendment to levy taxes on in¬ 
comes from whatever source derived, and said provisions are in con¬ 
flict with the provisions of the Fifth Amendment of the Constitution 
of the United States that no person shall be deprived of life, liberty, 
or property without due process of law, and that private property 
shall not be taken for public use without compensation. 

5 That William H. Osborn, Commissioner of Internal Revenue, 
the defendant herein, may be temporarily and perpetually enjoined 
from assessing plaintiffs, or any other individuals or partnerships, 
with any surtax whatever without first giving them personal notice 
or substituted sendee by mail under section 3184, Revised Statutes, 
of the time and place, when and where they will be given an oppor¬ 
tunity to be heard, on the questions whether they are subject to a 
surtax and the amount thereof. 

6 That William II. Osborn, Commissioner of Internal Revenue, 
the defendant herein, may be temporarily and perpetually enjoined, 

even after notice and a hearing, from assessing or collecting 
28 anv °urtax upon or against plaintiffs or any other individuals 
or “partnerships similarly situated or circumstanced. 

7 That it mav be further decreed and declared that plaintitts 
and other individuals and partnerships are entitled to withhold from 
income taxation such portion of their gains and profits as may be 
reasonably necessary for the purposes and needs of the business l 
which they are severally engaged, the same as corporations, joint 
stock companies, ar associations engaged in the very same kinds of 

business are permitted to do. ,,11 

8 That plaintiffs may have such further or other legal or equi¬ 
table relief in the premises as may be agreeable to equity and good 
conscience, or law and justice may require. 


Prayer for Process. 

Plaintiffs pray that process for the appearance of William H. Os¬ 
born, the defendant herein, may be issued according to the rules and 
practice of the court, and that a temporary injunction may be issued 
out of and under the seal of the court restraining and enjoining the 
defendant until the further order of the court, as set forth and 
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prayed in the foregoing prayer for relief, and that on the final hear¬ 
ing of the case said injunction may be made perpetual. 

And plaintiffs will ever pray. J0H N F. DODGE, 

HORACE E. DODGE, 

Plaintiffs, 

By FRED A. BAKER, 

Their Counsel and Attorney-iro-Faet. 

THOS. S. HOPKINS, 

Attorney for Plaintiffs. 

801 Hibbs Building, Washington, D. C. 

FRED A. BAKER, 

Of Counsel. 

526 Dime Bank Building, Detroit, Mich. 

29 District of Columbia, ss: 

On this 16th day of March, 1914, before me, a notary public, 
personally appeared Fred A. Baker and made oath that he is the 
counsel and attorney in fact of John F. Dodge and Horace E. Dodge 
the plaintiffs in the within and foregoing bill of c°nij. 1 a int; tlia.t he 
has read and knows the contents of said bill and the same is true 
of his own knowledge, except as to the matters and things therein 
set forth on information and belief, and as to such matters and 
things he believes the same to be true. ^ y pITT 

Notary Public , District of Columbia. 

My commission expires Nov. 17, 1918. 
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Exhibit A. 


Washington, D. C., March 13, 1914. 
Hon. William H. Osborn, Commissioner of Internal Revenue, 

Washington, D. C. 

Dear Sir' John F. and Horace E. Dodge, of Detroit, Michigan, 
partners under the firm name of Dodge Brothers desire to test 
before you and the courts the validity of some of the provisions of 
the income-tax law, enacted by Congress as section 2 of the act of 

October 3, 1913. 

X* 

They are advised and contend that the income-tax law is defective 
and inoperative because it permits the Commissioner of Internal 
Revenue to make assessments under the law without first giving 
individuals and corporations to be assessed notice of the time and 
place, when and where, they can be heard and be given an oppo 
nity to show what their assessments should be. 

They concede that this defect in the law can be cured by the Com- 


I 
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missioner if he will give the necessary notice by either personal 
service or substituted service by mail, and they object to any assess¬ 
ments being made without such notice. 

As far as their own assessments are concerned they request the 
Commissioner to fix the time and place they will be given a hearing. 

n. 

They contend that the provisions of subdivision 2 of division A 
of section 2 of the act of October 3, 1913, levying an additional tax 
of from one to six per centum on the net incomes of individuals 
(including partnership gains and profits) exceeding $20,000 and 
not providing for such an additional tax on the net incomes of cor¬ 
porations exceeding $20,000, constitute a discrimination in favor 
of corporations and against individuals and partnerships, which is 
not within the power of Congress “to lay and collect taxes, duties, 
imposts, and excises/’ and is not within the power of Congress 
31 under the Sixteenth Amendment “to levy taxes on incomes 
from whatever source derived,” and said provisions of the law 
are in conflict with the provisions of the Fifth Amendment of the 
Constitution of the United States, that no person shall “be deprived 
of life, liberty, or property without due process of law” and that 
“private property shall not be taken for public use without compen¬ 
sation.” 

m. 

Thev further contend that the provisions of subdivision 2 of 
division A of section 2 of the act of October 3, 1913, that for the 
purpose of this additional tax the taxable income of any individual 
shall embrace the share to which he would be entitled of the gains 
and profits, if divided and distributed, whether divided or distrib¬ 
uted. or not, of all corporations, joint stock companies 
or associations, however created or organized, formed, or 
fraudulent^ availed of, for the purpose of preventing the 
imposition of such tax through the medium of permitting such gains 
and profits to accumulate instead of being divided or distributed,” 
are subject to the same constitutional objections as are the preceding 
provisions of said subdivision, as more particularly set forth in the 
above second paragraph of this letter. 

IV. 

They further contend that the provisions of said subdivision 2, 
permitting corporations to withhold from taxation under the act 
such portion of their net gains and profits as may be reasonably 
necessary for the needs and purposes of the business in which they 
are engaged, coupled with provisions of division D of said act, which 
do not permit individuals and partnerships to make a similar reser¬ 
vation from taxation under the act of a portion of their net gains 
and profits reasonably necessary for the needs and purposes of the 
business in which they are engaged, is a still further discrimination 
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in favor of corporations and against individuals and partnerships, 
which is subject to the same constitutional objections as those set 
forth in the above second paragraph of tms letter. 

32 John F. and Horace E. Dodge, in their returns under the 

law filed February 26, 1914, with the Collector of Internal 
Revenue for the First District of Michigan, showed a net income for 
John F. Dodge of $708,228.47 and for Horace E. Dodge of $709,- 
243.41, on which the normal tax of one per cent amounts to $14,- 
174 72 and the surtaxes on which, computed at the rates fixed by 
the act, amount to $65,148.36. That in their said returns they did 
not carry out the surtax in the columns and blank spaces therefor, 
but did annex to and file with each of their said returns a protest, a 

copy of which is herewith enclosed. 

They are not informed whether the corporation or corporations 
from which they received dividends have made gains and profits and 
earned accrued net income, on which Dodge Brothers would be sub¬ 
ject to an additional surtax, and that is one of the questions on which 

they desire to be heard. 

They also wish to be allowed to withhold from taxation under the 
act such portion of their net incomes as may be reasonably necessary 
for the needs and purposes of the business in which they are engaged. 

They respectfully request an early hearing, and before any assess¬ 
ment is made against them, on all the questions involved in their 

assessments. 

All of which is respectfully submitted. 

FRED A. BAKER, 

Counsel and Attorney in Fact for 
John F. Dodge and Horace E. Dodge. 

Address: 526 Dime Bank Building, Detroit, Michigan. 
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Motion to Dismiss Bill of Corwplaint. 
Filed April 16, 1914. 


Now comes the defendant, William H. Osborn, Commissioner of 
Internal Revenue, by his attorneys, and moves the Court to dismiss 
the bill of complaint filed in the above-entitled cause, and for grounds 

thereof says: . _ 

1. That the above-entitled cause is a suit brought for the purpose 

of restraining the assessment and collection of a tax of the United 

States, and as such cannot be maintained. 

2. That it appears upon the faee of the bill of complaint that the 

plaintiffs have a plain, adequate and complete remedy at law. 

3 That it does not appear upon the face of the said bill, or the 
allegations thereof, that the plaintiffs have paid or tendered, the 
amount of the taxes due from them to the United States under the 
Act of October 3, 1913, or even such part as said plaintiffs admit to 

be due. 
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4. That the said bill of complaint fails to state facts to make a 

case cognizable by a court of equity. ... 

5 That it appears upon the face of the said bill of complaint that 

it is sought by this suit to control and interfere with the Commis¬ 
sioner of Internal Revenue, an executive officer of the United states, 
in the performance of his official duties, in matters vested solely in 
his judgment and discretion, and as such cannot be maintained. 

6. That it appears upon the face of the said bill that this couit 
has no power to grant the relief prayed for, or any relief what- 

34 soever, as against said defendant. . 

7 That the said bill of complaint, and more particularly 

the seventh, eighth, ninth, tenth and eleventh paragraphs thereof, is 
argumentative in form, contains statements and mere conclusions ol 
law. and argumentative and irrelevant matter which the defendant 

is unable to answer. . ^. _ , , . 

8. That the Income Tax Law of October 3, 1913, and eaeh of the 

provisions referred to in said bill of complaint, are constitutional and 

9 And for other reasons appearing of record. 

CLARENCE R. WILSON, 

United States Attorney, D. C.; 
REGINALD S. HUIDEKOPER, 

Ass’t U. S. Attorney, D. C., 

Attorneys for the Defendant, William H. Osborn, 

Commissioner of Internal Revenue. 

Motion for Restraining Order or Writ of Prohibition. 


Filed May 2,1914. 

♦ * * * 


* 


Now, on this day, May 2, 1914, come the plaintiffs and move the 
Court in virtue of its inherent equity jurisdiction to issue a restrain¬ 
ing order, or in virtue of its common law jurisdiction, to issue r writ 
of prohibition, restraining and prohibiting the defendant, William 
H. Osborn, as Commissioner of Internal Revenue. 

First. From making any assessment of income taxes against the 
plaintiffs without first giving them notice and a full hearing 
35 on the facts and the law on all questions involved in their 

assessments. . 

Second. From making any assessment against them of the surtax 

purporting to be levied by the additional tax provisions of sub¬ 
division 2 of Division A. of Section II of the Revenue Act of Con¬ 
gress of October 3, 1913. . _ , 

This motion is based on the bill of complaint in this cause and the 
motion of the defendant to dismiss the same, and the files and records 


in the case. 


THOS. S. HOPKINS, 
Attorney for Plaintiffs. 


FRED A. BAKER, 

Of Counsel. 


t 
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To Clarence R. Wilson, United States Attorney, D C.; 

Reginald S. Huidekoper, Ass’t U. S. Attorney, D. C., 

Attorneys for the Defendant, William H. Osborn, Commis¬ 
sioner of Internal Revenue. 

Gentlemen: Please take notice that the above and foregoing 
motion has been filed and entered in the within entitled cause, and 
that said motion will be brought on for argument on Thursday the 
7th day of May, 1914, at the opening of Court on that day, or as 
soon thereafter as counsel can be heard. 

THOS. S. HOPKINS, 

Attorney for Plaintiffs. 
FRED A. BAKER, 

Of Counsel. 

Washington, May 2, 1914. 


Decree. 

Filed May 15,1914. 


This cause came on to be heard at this term upon the bill of com¬ 
plaint and the motion of the defendant to dismiss the said bill ot 
complaint and upon the motion of the plaintiffs for an injunction 
and writ of prohibition was argued by Counsel and being duly con¬ 
sidered by the Court it is thereupon, this 15th day of May, A. D. 

19 Arljudged Ordered and Decreed that the motion to dismiss the 
said bill of complaint be, and the same is hereby granted, and the 
said bill of complaint be, and the same is hereby, dismissed with 

OOSX8* 

It is further Ordered that the motion of the plaintiffs for an in¬ 
junction and a writ of prohibition be, and the same is hereby, over¬ 
ruled. 

By the Court: WENDELL P. STAFFORD, Justice. 

From the above decree, Counsel for the plaintiffs hereby and in 
open court note an appeal to the Court of Appeals of the District of 
Columbia, and the bond jon appeal is hereby fixed in the sum of 
$100, or in lieu thereof $50, in cash. 

By the Court: WENDELL P. STAFFORD, Justice. 

T. S. H. 

37 Memorandum. 

May 16, 1914.—Bond on appeal, $100, approved and filed. 
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Assignment of Errors, ■ 

Filed May 23,1914. I 

******* I 

The plaintiffs appealing from the decree dismissing their bill of | 
complaint in this cause say that in the record and proceedings and 
decree aforesaid there is manifest error as follows. 

1 . The court erred in dismissing the bill of complaint. 

2. The court erred in refusing to grant a restraining order pro¬ 
hibiting the defendant from making any assessment of income tax 
against the plaintiffs without giving them notice and an oppor¬ 
tunity to be heard on all of the questions of fact and law involved in 

their assessments. ... .. - 

3 . The court erred in refusing to grant injunctive reiiet tempo¬ 

rarily and perpetually enjoining the defendant from making any 
assessments against the plaintiffs of an additional tax on their in¬ 
comes exceeding $20,000.00. 0 ( 

4. The court erred in refusing to hold that Subdivision 2 ot 

Division A. of section 2 of the Revenue Act of Congress of Oct. 3, 
1913 is unconstitutional and void on the ground that the surtaxes 
imposed by said Subdivision 2 are not within any power of 
38 taxation conferred on Congress by the Constitution of the 
United States and are in violation of the provisions of the 
Fifth Amendment of the Constitution of the United States that no 
person shall be deprived of life, liberty or property without due 
process of law and that private property shall not be taken for public 

use without just compensation. . 

5. The court erred in refusing to hold that the following pro¬ 
vision of said Subdivision 2 is unconstitutional: 

“In addition to the income tax provided under this section (herein 
referred to as the normal income tax) there shall be levied, assessed 
and collected upon the net income of every individual an additional 
income tax (herein referred to as the additional tax) of. 1 per 
centum per annum upon the amount by which the total net income 
exceeds $20,000 and does not exceed $50,000, and 2 per centum 
per annum upon the amount by which the total net income exceeds 
$50,000 and does not exceed $75,000, 3 per centum per annum 
upon the amount by which the total net income exceeds $75,000 
and does not exceed $100,000, 4 per centum per annum upon 
the amount by which the total net income exceeds $100,000 and 
does not exceed $250,000, 5 per centum per annum upon the 
amount by which the total net income exceeds $250,000 and does 
not exceed $500,000, and 6 per centum per annum upon the amount 
by which the total net income exceeds $500,000.” . 

v 6. The court erred in refusing to hold that the following pro¬ 
vision of said subdivision 2 is unconstitutional. 

**For the purpose of this additional tax the taxable income 
39 of any individual shall embrace the share to which he would 
be entitled of the gains and profits, if divided or distrib- 
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uted, whether divided or distributed or not, of all corporations, joint- 
stock companies, or associations however created or organized, 
formed or fraudulently availed of for the purpose of preventing the 
imposition of such tax through the medium of permitting such 
gains and profits to accumulate instead of being divided or dis- 

tri 7 U T he court erred in refusing to hold that the following pro¬ 
vision of said Subdivision 2 is unconstitutional . 

“And the fact that any such corporation, joint-stock company, 
or association, is a mere holding company, or that the gains and 
protits are permitted to accumulate beyond the reasonable needs oi 
the business shall be prima facie evidence of a fraudulent purpose 
to escape such tax; but the fact that the gains and profits are in any 
case permitted to accumulate and become surplus shall not be con¬ 
strued as evidence of a purpose to escape the said tax in such case 
unless the Secretary of the Treasury shall certify that in his opinion 
such accumulation is unreasonable for the purposes of the busi- 

“T’ xhe court erred in holding that section 3224 of the Revised 
Statutes of the United States providing, “no suit for the purpose 
of restraining the assessment or collection of any tax shall be 
maintained in any court'’ applies to the case of the plaintiffs, 
in p The court erred in holding that the plamtilis have an 

adequate remedy at law and that their case does not come 
within any of the recognized heads of equity jurisdiction. 

10 The court erred in refusing to hold that if said section 3221 
was intended to apply to unconstitutional and void tax assessments, 
it is to the extent of such application unconstitutional and void, 
because it is an encorachment upon the judicial power vested in the 
Courts of the United States by section 2 of Articles 3 of the Consti¬ 
tution of the United States, which reads in part ‘The judicial power 
shall extend to all cases in law and equity arising under this consti¬ 
tution, the laws of the United States and treaties made or which 

oLoll he made under their authority.” _ . , 

11 The court erred in refusing to hold that the surtaxes imposed 

on individual incomes exceeding $ 20 , 000.00 are not within the 
power conferred on Congress by section 8 of Article 1 of the Con¬ 
stitution of the United States “To lay and collect taxes, duties, inn- 
f and excises ” or the power conferred on Congress by the Srx- 

^Constitution of the United States, “To 

lew taxes on incomes from whatever source derived. 

12 .The court erred in holding that it had no jurisdiction. 
Wherefore the plaintiffs and appellants pray: . 

That the said decree dismissing their bill may be reversed and 
that they may be granted such legal or equitable relief as law and 

justice may require. THO s. S. HOPKINS, 

Attorney for Plaintiffs and Appellants. 

FRED A. BAKER, 

Of Counsel. . ■ ■ 


4—2705a 
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41 Designation of Record. 

Filed May 23, 1914. 

* - * * * * * * 

The Clerk will please include in his transcript of appeal to the 
Court of Appeals in this case the following: 

Copy of the Bill of Complaint and exhibits; 

Copy of the motion to dismiss by the defendant; 

Copy of Plaintiffs’ motion for restraining order, or writ of pro¬ 
hibition ; 

Copy of the Decree of the Court; 

Copy of Assignment of Errol's; 

Memorandum showing appeal bond for costs filed; 

Copy of this designation. 

THOS. S. HOPKINS, 
Attorney for Plaintiffs. 

May 23,1914. 


42 Supreme Court of the District of Columbia. J 

\ 

United States of America, j 

District of Columbia, ss: j 

I, John R. Young, Clerk of the Supreme Court of the District | ! 
of Columbia, hereby certify the foregoing pages numbered from j 
1 to 41, both inclusive, to be a true and correct transcript of the ! 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 32515 in Equity, 
wherein John F. Dodge and Horace E. Dodge are Plaintiffs and 
William H. Osborn, Commissioner of Internal Revenue, is Defend¬ 
ant, as the same remains upon the tiles and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of June, 1914. I 

[Seal Supreme Court of the District of Columbia.] I 

JOHN R. YOUNG, Clerk. I 

Endorsed on cover: District of Columbia Supreme Court. No. 
2705. John F. Dodge et al., appellants, vs. William H. Osborn, 

&c. Court of Appeals, District of Columbia. Filed Jun- 15, 1914. 
Henry W. Hodges, Clerk. 
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COURT OF MLS OF THE DISTRICT OF COLUMBIA. 

OCTOBER TERM, 1914. 


No. 2705. 


JOHN F. DODGE and HORACE E. DODGE, Plaintiffs 

and Appellants, 

vs. 

WILLIAM H. OSBORN, Commissioner of Internal 
Revenue, Defendant and Appellee. 

BRIEF FOR PLAINTIFFS AND APPELLANTS. 
Statement of the Case. 

The Sixteenth Amendment of the Constitution of the 
United States took effect February 25, 1913. It says: 

“That Congress shall have power to levy and collect 
taxes on incomes from whatever source deirsed, "ith- 
out apportionment among the several States and with¬ 
out regard to any census or enumeration.” 

Congress by section 2 of the revenue act approved October 
3 1913 enacted an income tax law (38 U. S. Stat., 166-181). 

’ Printed copies of the Law and of the Regulations adopted 
by the Commissioner of Internal Revenue and approved by 
the Secretary of the Treasury will be filed with this brief. 

lg. 



Normal Tax. 


Division A, subdivision 1, levies an annual tax of one per 
centum “upon the entire net income arising or accruing from 
all sources in the preceding calendar year to every citizen of 
the United States whether residing at home or abroad, and 
to every person residing in the United States though not a 
citizen thereof,” and “upon the entire net income of all 
property owned and of every business, trade, or profession 
carried on in the United States by persons residing else¬ 
where.” 

Division G (a) says: 

“That the normal tax hereinbefore imposed upon 
individuals likewise shall be levied, assessed and paid 
annually upon the entire net income arising or accru¬ 
ing from all sources during the preceding year to 
every corporation, joint stock company or association, 
and every insurance company organized in the United 
States, no matter how created or organized, not in¬ 
cluding partnerships”; etc. 

Division D contains the following provision: 

“That any persons carrying on business in partner¬ 
ship shall be liable for income tax only in their in¬ 
dividual capacity, and the share of the profits of a 
partnership to which any taxable partner would be 
entitled if the same were divided, whether divided or 
otherwise shall be returned for taxation and the tax 
paid under the provisions of this section.” 

The normal tax of one per centum is levied on the net 
incomes (less the exemptions and deductions allowed by 
other provisions of the law) of all individuals and corpora¬ 
tions doing business for gains and profits in the United 
States, without any discrimination as between natural per¬ 
sons and artificial persons. 
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Additional Tax on Individual Incomes. 

Division A, subdivision 2, contains this provision: 

“In addition to the income tax provided under thi> 
section (herein referred to as the normal income tax), 
there shall be assessed and collected upon the net in¬ 
come of every individual an additional income tax 
(herein referred to as the additional tax) of 

“1 per centum per annum upon the amount by 
which the total net income exceeds $20,000 and does 
not exceed $50,000, and 

“2 per centum per annum upon the amount t>\ 
which the total net income exceeds $50,000 and does 
not exceed $75,000. 

“3 per centum per annum upon the amount i>\ 
which the total net income exceeds $100,000 and 

does not exceed $250,000. 

“5 per centum per annum upon the amount t>\ 

which the total net income exceeds $250,000 and does 

not exceed $500,000, and 

“6 per centum per annum upon the amount dj 

which the total net income exceeds $500,000. ’ 



The Case of the Plaintiffs. 


John F. Dodge and Horace E. Dodge are brothers who 
lave for some years been doing business as a partnership 
inder the tirm name of Dodge Brothers ( Record, pp. 1-2). 

Upon blanks furnished to them by the Collector of In- 
ernal Revenue for the First District of Michigan, they each 
made a return showing a taxable net income for the year 
■nding December 31, 1913, for John F. Dodge of $-08,- 
229.47, and for Horace E. Dodge of $709,243.41, or a total 

:>f $1,417,472.88 (Record, pp. 2-4). 

Their normal tax of one per cent is $14,174.72 {Record, 


^Their surtaxes. figured at the graduated rates fixed by the 
law, amount to $65,148.36 {Record, pp. 4-5). 











Protest Filed. 


The plaintiffs in making their returns did not compute 
the surtax and carry it out in the space and columns pro¬ 
vided therefor in the blanks (form 1040) furnished by the 

Commissioner of Internal Revenue. 

Instead of so doing they annexed to each of their returns 
a protest against the assessment of any surtax in the assess¬ 
ments to be made against them, and on the ground that the 
discrimination against individuals and in favor of corpora¬ 
tions was a violation of the due process of law clause of the 
Fifth Amendment and because it was not within the power 
of Congress “to lay and collect taxes, duties, imposts and ex¬ 
cises,or the power “to levy and collect taxes on incomes 
from whatever source derived” ( Record, p. 5). 

Hearing Requested and Refused. 

Plaintiffs also submitted a letter (and the protest) to the 
Commissioner of Internal Revenue, in which they more fully 
set forth their objections; and they requested “an early 
hearing and before any assessment is made against them, on 
all the questions involved in their assessments” ( Record , pp. 
19-20). 

The Commissioner refused to give a hearing ( Record, p. 

14). 

The plaintiffs make no objection to the normal tax of one 
per centum, but they strenuously object to the surtax, and 
filed the bill in this cause to enjoin its assessment and collec¬ 
tion on the ground that the discrimination against individ¬ 
uals and partnerships and in favor of corporations is such an 
unjust and unwarranted classification as to make the provis¬ 
ions of the law levying the surtax unconstitutional and void. 

This constitutional question is the main question in the 



Proceedings in Court Below. 

The plaintiffs on the 16th day of March, 1914, filed a hill 
in the Supreme Court of the District of Columbia, in equity, 
to enjoin Hon. William H. Osborn, the Commissioner of 
Internal Revenue, from assessing any surtaxes against them, 
on the ground that subdivision 2 of division A of section II 
of the act of October 3, 1913, is unconstitutional and void. 

The commissioner appeared in the case by counsel and 
moved the court to dismiss the bill because it was a suit 
brought for the purpose of restraining the assessment and 
collection of a tax of the United States, and the plaintiffs 
have a plain and adequate remedy at law (Record, p. 21). 

Other grounds were stated in the motion, not necessary 

to be mentioned here. 

Plaintiffs moved the court for an injunction pendente hte, 
etc. ( Record, p. 22). 

These motions were argued by counsel and submitted 
to the court on May 7. 1914. and May 14, 1914, Hon. Wen¬ 
dell P. Stafford, the Justice who heard the arguments, de¬ 
livering an oral opinion, said. 

“The court will not say that a case cannot he 
presented where the plaintiff is entitled to an injunc¬ 
tion in connection with the asessment and collection 
of a tax, notwithstanding section 3224 of the Re¬ 
vised Statutes. ,, 

“The showing of irreparable harm might authorize 

an injunction, but that is not this case. The plain- 
tiffs have plentv of money and are abundantly able 
to pav this tax and the law affords adequate methods 
for the recovers* of amount* 5 illegally paid. There¬ 
fore since the element of irreparable damage does 
not exist and recovery is possible in case the tax 
D illegal, there is no occasion for a court of equity to 
issue an injunction. The bill is dismissed with costs. 

A decree dismissing the bill was entered, and the plain¬ 
tiffs perfected an appeal to this court ( Record, p. 23). 
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The principal assignments of error are that the court 
below erred in dismissing the hill, and in holding that 
plaintiffs have an adequate remedy at law ( Record , p. 24). 

For the convenience of the court and counsel the whole 
of subdivision 2 of division A of section II is here inserted. 

Subdivision 2. In addition to the income tax pro¬ 
vided under this section (herein referred to as the 
normal income tax) there shall be levied, assessed 
and collected upon the net income of every individ¬ 
ual an additional income tax (herein referred to 
as the additional tax) of 1 per centum per annum 
upon the amount by which the total net income ex¬ 
ceeds $20,000 and does not exceed $50,000, and 
2 per centum per annum upon the amount by which 
the total net income exceeds $50,000 and does not 
exceed $75,000, 3 per centum per annum upon the 
amount bv which the total net income exceeds $75,- 
000 and does not exceed $100,000, 4 per centum per 
annum upon the amount by which the total net in¬ 
come exceeds $100,000 and does not exceed $250,000, 
5 per centum per annum upon the amount by which 
the total net income exceeds $250,000 and doe?- not 
exceed $500,000, and 0 per centum per annum upon 
the amount by which the total net income exceeds 

$500,000. . 

All the provisions of this section relating to in¬ 
dividuals who are to be chargeable with the normal 
income tax, so far as they are applicable and are 
not inconsistent with this subdivision of paragraph 
A, shall apply to the levy, assessment and collection 
of the additional tax imposed under this section. 

Every person subject to this additional tax shall, 
for the purpose of its assessment and collection, make 
a personal return of his total net income from all 
sources, corporate or otherwise, for the preceding 
calendar year, under rules and regulations to be 




prescribed by the Commissioner of Internal Revenue 
and approved by the Secretary of the Treasury. 

For the purpose of this additional tax the taxable 
income of any individual shall embrace the share 
to which he would be entitled of the gains and profits, 
if divided or distributed, whether divided or dis¬ 
tributed or not, of all corporations, joint-stock com¬ 
panies, or associations however created or organized, 
formed or fraudulently availed of for the purpose of 
preventing the imposition of such tax through the 
medium of permitting such gains and profits to ac¬ 
cumulate instead of being divided or distributed. 

And the fact that any such corporation, joint- 
stock company, or association, is a mere holding 
company, or that the gains and profits are permit¬ 
ted to accumulate beyond the reasonable needs of 
the business shall be prima jdcie evidence of a 
fraudulent purpose to escape such tax; but the fact 
that the gains and profits are in any case permitted 
to accumulate and become surplus shall not be con¬ 
strued as evidence of a purpose to escape the said 
tax in such case unless the Secretary of the Treasury 
shall certify that in his opinion such accumulation 
is unreasonable for the purposes of the business. 

When requested by the Commissioner of Internal 
Revenue, or any district collector of internal revenue, 
such corporation, joint-stock company, or association 
shall forward to him a correct statement of such 
profits and the names of the individuals who would 
be entitled to the same if distributed. 

The first paragraph laying a graduated surtax on the in¬ 
comes subject to the normal tax, of individuals, is the para¬ 
graph immediately involved in this case; but plaintiffs 
also attack the other paragraphs of the subdivision, and 
contend that their invalidity makes it necessary to declare 
the whole subdivision void. 



There is one provision of subdivision 2 which has received 
two different constructions, but whichever construction is 
adopted by the court does not save it or the other provis¬ 
ions of subdivision 2 from the constitutional objections re¬ 
lied on by the plaintiffs and appellants. 

We will take up the provisions of subdivision 2 in their 

order. 

1. The paragraph levying a graduated surtax on 
the incomes, subject to the normal tax, of individuals. 

2. The paragraph levying the graduated surtax on 
individual stockholders in corporations on the gains 
and profits of the corporations, ‘‘if divided or dis¬ 
tributed whether divided or distributed or not.” 

3. The paragraph authorizing a surtax on the un¬ 
divided gains and profits of corporations which the 
individual stockholders have not received and may 
never receive. 

4. The paragraph authorizing corporations to 
withhold from taxation a portion of their gains and 
profits reasonably necessary for the needs and pur¬ 
poses of their business, and to accumulate the same 
as surplus, subject to the discretion of the Secretary 
of Treasury to certify, in any case, “that in his opin¬ 
ion such accumulation is unreasonable for the pur¬ 
poses of the business.” 

We attack all these provisions, separately or collectively 
considered, as in plain conflict with the provision of the 
jflfth Amendment of the Constitution of the United States 
that no person shall be deprived of life, liberty or property 
without due process of law, and as not within the power 
of Congress to levy and collect taxes, duties, imposts and 
excises, or the power to levy and collect taxes on incomes 

from whatever source derived. 

The question whether the plaintiffs were entitled on their 
bill as submitted to the Supreme Court of the District of 


Columbia to an injunction restraining the Commissioner of 
Internal Revenue from assessing any surtaxes against them 
will be considered in the fifth and subsequent subdivisions of 

this brief. 

Preliminary Argument. 

The constitutional provision, article 1, section 2, sub¬ 
section 3, reads: 

“Representatives and direct taxes shall be appor¬ 
tioned among the several States which may be in¬ 
cluded within this Union, according to their re¬ 
spective numbers,” etc. 

It is still a part of the Constitution with the construction 
placed upon it by the Supreme Court of the United States 
in the Pollock vs. Farmers' Loan and Trust Co., 158 L. S., 

601. 

That decision was authoritative and final. 

The Sixteenth Amendment recognizes it as a permanent 
interpretation of the Constitution; and it is not thinkable 
the court would now overrule it, and throw the whole sub¬ 
ject into chaos. 

The constitutional provision, therefore, as so expounded 
is in force, except as modified by the Sixteenth Amendment, 
authorizing Congress to levy taxes on incomes, from whatever 
source derived, without apportionment among the States 
according to population. 

Congress cannot now, any more than before the Sixteenth 
Amendment, levy direct taxes on real or personal property 
unless they are apportioned among the several States accord¬ 
ing to their respective numbers. 

The Sixteentb/Amendment and the provision quoted 

above must be construed together. 

The Sixteenth Amendment did not strike the words and 
direct taxes” out of the constitutional provision. If that had 
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been the intention the amendment would have been made 
to read: 

“Congress shall have power to levy and collect 
direct taxes without apportionment among the several 
States and without regard to any census or enumera¬ 
tion.” 

Congress can levy taxes on the gains and profits of per¬ 
sons and corporations as long as the levy is on such gains and 
profits as income, and not upon the sources of the gains and 
profits. 

This absolutely precludes any classification (for the pur¬ 
poses of an income tax) based upon differences in the sources 
of the incomes. 

Thus, real property and personal property as sources of 
income cannot be divided into two classes and a different rate 
imposed on the one than on the other. 

The reason for this is, that if the tax is laid on the rents 
or rental value of real estate, or on the gains and profits 
derived from personal property, it would in each case be a 
direct tax, and as such prohibited by the Constitution as con¬ 
strued bv the Supreme Court of the United States. 

Hence the consequent truth, that an Act of Congress classi¬ 
fying incomes by dividing them into two classes with dif¬ 
ferent rates, one class consisting of incomes derived from 
the gains and profits of corporations as artificial persons, 
and the other consisting of incomes derived from the gains 
and profits of individuals as natural persons, the tax is a 
discriminating tax on the sources of the income or, what is 
the same thing, on the means or agencies by which the 
gains and profits were earned. 

Some minds are incapable of grasping the distinction on 
which classifications for the purposes of taxation are to 
be regarded as valid or invalid. It all depends on what is 
being taxed. A tax on incomes under the Sixteenth Amend¬ 
ment is not a tax on the property, real or personal, or on the 
business or vocation, from which the incomes are derived. 











Congress can levy a graduated tax on incomes, classify¬ 
ing them according to the amounts of the incomes, with a 
different rate for each class; but Congress cannot say that 
incomes from real estate shall pay one rate, and from pei- 
sonal property another rate, and from the manufacturing 
business another rate, and from the hanking business an¬ 
other rate, and from the legal profession another rate, and 
from the medical profession another rate, and so on to the 
large number of classifications to which resort might be 
made, if Congress can lay one rate on income earned by in¬ 
dividends and another rate on incomes earned by corpora¬ 
tions. 
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The provision laying a graduated surtax on the incomes 
subject to the normal tax, of -natural persons, without 
laying a like graduated surtax on the incomes, subject to 
the normal tax, of corporations, is clearly unconstitutional 
because of the discrimination in favor of artificial persons 
and against natural persons. 

The case is controlled by Southern Ry. Co. vs. Greene, 
216 U. S., 400, in which the court, in an opinion by Mr. 
Justice Day, laid down the rules governing the classification 
of persons and things for the purposes of taxation. 

Classification for purposes of taxation depends upon what 
is being taxed. The taxation authorized by the Sixteenth 
Amendment is upon incomes a# such, and not upon the 
sources of the income. 

The tax authorized is not a tax upon any of the follow- 
ing sources of income: 

1. Real estate. 

2. Personal property. 

3. Corporate franchises or the privilege of being 
a corporation. 

4. Bonds, mortgages, stocks or securities or the 

privilege of acquiring them. 

5. Business, or the privilege of doing business. 

6. Inheritances, or the privilege of acquiring prop¬ 
erty by inheritance or by will. 

7. Personal services, or the privilege of earning 
money, and acquiring property by personal labor, 
professional or mechanical skill, or any other of the 
sources of income, or means of earning a living or 
accumulating a competency. 


The tax authorized by the Sixteenth Amendment pays 
no attention to the sources of income; it is based and pro- 
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ceeds upon an entirely different theory; and it does not mat¬ 
ter how a natural or an artificial person gets his or its. income; 
the income earned or received is subject to the tax, from 
whatever source it is derived. 

The classification of incomes according to the amounts 
thereof, and fixing a different rate for each class, is going 

quite far enough. 

But to go a step farther and classify incomes on distinc¬ 
tions of persons, or things, or of the sources of the incomes, 
is obnoxious to all the rules and principles which govern 
taxation and the fundamental precepts of constitutional 

government. . 

In the case cited the thing taxed was the operation of 

railroads in the State of Alabama, and the court held that 
making two separate classes of domestic and foreign cor¬ 
porations, each of them doing the very same kind of rail¬ 
road business, exercising the very same privilege, and opera¬ 
ting the very same kind of railroads, could not be sustained. 

The Supreme Court of the United States may overrule 
that decision; it is not likely that it ever will; but until it 
does, it should be obeyed and followed by all our courts, 

both State and Federal. , 1Q1 , 

The corporation tax which the act of October 3, 1»1 , 
supersedes and repeals was sustained as an excise tax on 
the privilege of being and doing business as a corporation, 
whether organized under a State law or a Federal law, 1 
was not sustained as an income tax law, and the Supreme 
Court of the United States has had occasion since the original 
decision to point out very clearly the difference. 

Stratton’s Independence vs. Hobart. 231 . »., 41 . 


The iniquity of laying a surtax on individuals and not 
on corporations is shown hv a single example. 

A corporation having an income of $1,000,000 would 
pav a normal tax of $10,000 and an individual with an in¬ 
come of $1,000,000 would pay the same normal tax of 
$10,000 and in addition thereto a surtax of $50,050. 
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A corporation doing business as a unit in open competi¬ 
tion in the business world with individuals and partnerships 
escapes from a liability to the Government for the protec¬ 
tion it secures to both alike, to the extent, in this example, 
of over $50,000, and in the same proportion in all examples 
possible under the law. 

If this classification and discrimination is sustained, the 
inevitable effect will be to drive all individuals and partner¬ 
ships out of business or compel them to become incorporated. 

It is claimed in some quarters that the provision in sub¬ 
division 2 that the stockholders in a corporation shall pay 
a surtax on the shares to which they “may be entitled of the 
gains and profits if divided or distributed, whether divided 
or distributed or not,” of the several corporations in which 
they are stockholders cures the injustice and inequality of 
which plaintiffs complain, but instead of having any cura¬ 
tive effect it makes a bad matter worse, which we will pro¬ 
ceed to make plain. 
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II. 

The provision of subdivision 2 of division A subjecting 
stockholders to a surtax on the corporate gains and profits 
whether divided or distributed or not is an extraordinary 
piece of legislation. 

What it says is “Whether divided or distributed or not, 
of all corporations, joint-stock companies, or associations, 
however created or organized, formed, or fraudulently 
availed of, for the purpose of preventing the imposition of 
such tax through the medium of permitting such gains and 
profits to accumulate instead of being divided or distributed;’ 

The true meaning of the words used, arranged as they 
are, is that unless it is true that the corporation was formed 
or is used for such fraudulent purpose, no addition what¬ 
ever is to be made (for the purpose of computing the addi¬ 
tional tax) to the incomes subject to the normal tax. 

We think and respectfully submit that this is the true 
meaning of the provision and that the additional surtax of 
$13,216.50 assessed against each of the plaintiffs must be 
rejected because not authorized by the act. 

Another construction is that in computing the additional 
tax, dividends actually received may be added, and whether 
there should be a further addition for each stockholder’s 
share of the undivided gains and profits is to depend on the 
question whether the undivided gains and profits were with¬ 
held from distribution in dividends for the purpose of en¬ 
abling the stockholders to escape the surtax thereon. 

In the absence of any such finding the stockholders would 
only be subject to a surtax on the dividends they had actually 
received, and we will consider the provision from that point 

of view. 

Confining the addition (to the income subject to the nor¬ 
mal tax) to the dividends actually received does not re¬ 
lieve the surtax on incomes subject to the normal tax of its 
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unjust and unwarranted discrimination against the incomes 
of individuals and in favor of the incomes of corporations. 

An individual with an income of $1,000,000 would pay 
■n addition to the normal tax: 


1 per centum on amount between 

$20,000 and $50,000. 

2 per centum on amount between 

$50,000 and $75,000. 

3 per centum on amount between 

$75,000 and $100,000. 

4 per centum on amount between 

$100,000 and $250,000. 

5 per centum on amount between 

$250,000 and $500.000. 

6 per centum on amount between 

$500,000 and $1,000,000. 


$300 

500 

750 

6,000 

12,500 

30,000 


$50,050 


A corporation having an income of $1,000,000 distributed 
among ton equal stockholders would pay to each $100,000, 
on which the surtax would he: 


1 per cent on amount between 

$20,000 and $50,000. $300.00 

2 per cent on amount between 

$50,000 and $75,000. 500.00 

3 per cent on amount between 

$75,000 and $100.000. 750.00 


$1,550.00 

Multiply by ten and the total amount paid by the stock¬ 
holders would be $15,500, as compared with the $50,050 an 
individual would have to pay on an income of $1,000,000. 
If there were twenty equal stockholders each would re- 
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ceive $50,000, and the surtax each would pay would only be 
$300 and the aggregate of their payments would only be 

$ 6 , 000 . 

If there were fifty equal stockholders each would receive 
$20,000 and would not pay any surtax at all. 

The distribution among stockholders of the gains and 
profits of corporations results in quite as much inequality 
and injustice as if the corporate gains and profits were not 
so distributed. The discrimination is against individuals 
who are not stockholders in gainful corporations, and in 
favor of whose who are. It is a discrimination as between 
natural persons by dividing them into two classes, one com¬ 
posed of those who own stock in corporations making gains 
and profits, and the other consisting of those who do not 
own any such stock. 

There can be no possible excuse or apology for a classi¬ 
fication having no other basis. There would be just as much 
sense in classifying persons for the purpose of taxation by 
the color of their eyes, or hair, or their weight or height. 


3g 
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III. 

Very little need be said about the provision which provides 
that stockholders in corporations may be assessed a surtax 
on the corporate gains and protits which have not been dis¬ 
tributed in dividends, but have been allowed to accumulate 
as surplus, and be used in the business, and have not been 
and mav never be distributed in dividends. 

The act contains no machinery or means of compelling 
a corporation (and there is none elsewhere) to pay dividends 

when it does not wish to do so. 

To tax a stockholder on prospective dividends which he 
may never receive can only be properly characterized a> so 
utterly absurd as to induce levity. Individuals are taxed 
on their gains and profits whatever disposition they may 
make of them, and corporations may lie taxed on their gains 
and profits whether divided and distributed or not; but it 
a stockholder has not received his share of the undivided 
profits, and the corporation is allowed to retain them in 
its business and not pay any surtax thereon, it is not think¬ 
able that the stockholder may be compelled to pay an in¬ 
come tax on his share of the withheld gains and profits of 

the corporation. 




19 


IV. 

We now reach the provision which provides that a cor¬ 
poration can withhold from distribution by dividends, and 
carry as surplus, such portion of its gains and profits as may 
be reasonably necessary for the needs and purposes of the 
business in which it is engaged. A corporation may ac¬ 
cumulate as surplus whatever amount it deems necessary, 
and its determination stands unless the Secretary of the 
Treasury certifies ‘‘that in his opinion, such accumulation 
is unreasonable for the purposes of the business/' 

When and where, and on what notice and hearing and 
on what proofs or evidence,, the Secretary of' the Treasury 
is to certify “his opinion, is not stated or indicated. 

It is certain, however, that a corporation is entitled to 
accumulate from its gains and profits a surplus, reasonably 
necessary for the purposes of its business, and that the 
amount so accumulated is not to be taken into considera¬ 
tion in computing the surtaxes its stockholders are required 
to pay. 

A corporation makes a profit of say $1,500,000 and pays 
the normal tax thereon of $15,000. 

It only distributes in dividends $1,000,000. 

An individual making the like profit of $1,500,000 would 
pav the like normal tax of $15,000; but he would be required 
to pay a surtax which would be computed as follows: 


1 per centum on amount l>etween 

$20,000 and $50,000. $300 

2 per centum on amount between 

$50,000 and $75,000. 500 

3 per centum on amount between 

$75,000 and $100,000. 750 

4 per centum on amount between 

$100,000 and $250,000. 6,000 

5 per centum on amount between 

$250,000 and $500,000..... 12,500 

6 per centum on amount between 

$500,000 and $1,500,000. 60,000 


$80,050 
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A corporation making a profit of $1,500,000 accumulates 
in surplus one-third of it, reducing the distribution to its 
stockholders to $1,000,000. 

If there were ten stockholders holding equal amounts they 
would receive $100,000 each, and their surtaxes would be 
computed as follows: 


1 per centum on amount between 

$20,000 and $50,000.. . $300 

2 per centum on amount between 

$50,000 and $75,000. 500 

3 per centum on amount between 

$75,000 and $100,000. 750 


$1,550 

Multiply by ten and the total amount they would pay 
would be $15,500 as compared with the $80,050 the single 
individual would pay. 

If the Secretary of the Treasury should certify that in 
his opinion the accumulation of $500,000 was more than 
was reasonably necessary and the whole amount of the 
gains and profits of the corporation should be taken into 
consideration, the result would be nearly as bad. The dis¬ 
crimination would still be very marked and distinct. 

If there were ten stockholders holding equal amounts they 
would each be chargeable with $150,000 and their surtaxes 
would be computed as follows: 


1 per centum on amount between 

$20,000 and $50,000. $300 

2 per centum on amount between 

$50,000 and $75,000. 500 

3 per centum on amount between 

$75,000 and $100,000. 750 

4 per centum on amount between 

$100,000 and $150,000. 2,000 


$3,500 
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Multiply by ten and the total is $35,000 as compared with 

the $80,050 the single individual would pay. 

If there were a larger number of equal stockholders the 

aggregate of their payments would be less. 

All of which makes it very plain that permitting cor¬ 
porations to accumulate as surplus a portion of their gains 
and profits, and not permitting individuals to do so, is a 
vexatious and burdensome discrimination wholly without 
a redeeming feature. 

Many corporations accumulate one-half and even more o 
their net gains and profits as surplus, to enable them to 
have the working capital necessary to continue making gains 
and profits. In the illustration given above, the corporation 
onlv retained as surplus one-third of its gains and profits, 
but in many corporations a much larger proportionate 

amount is accumulated. . 

It is not possible to hold that this discrimination is in 

accord with the principles governing the classification of 
persons and things for the purposes of taxation. 

A corporation is a combination of persons and capital, 
for the purpose of enabling it to act a- a unit, in the con 
duct of its business, and to do what none of its stockholders 
could do single-handed, with his own limited means and 


energy. , 

As far as making gains and profits are concerned, cor¬ 
porations as artificial persons belong to the same class as 
natural persons, and it is a perfectly plain proposition that 
in taxing incomes as such, artificial and natural, persmis 
must be treated alike, and without discrimination as be¬ 
tween the one and the other. , , 

The main discrimination against individuals is that they 

are required to pay surtaxes, and corporations are not re- 

quired to do so. _ , , ,. 

And this discrimination is intensified and made more dis¬ 
tinct by the scheme of levying surtaxes on the stockholders 
of corporations computed on the corporate gains and profits, 
whether divided or distributed or not. 
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That scheme is in and of itself so viciously discriminatory 
ms to render it powerless, and to weaken the main discrimi¬ 
nation against individuals and in favor of corporations. 

The objections to the provisions of subdivision 2 providing 
for a surtax on the withheld and undivided incomes of cor¬ 
porations are: 

1. The Secretary of the Treasury is not required to give 
any notice, grant any hearing, or make any inquiry or in¬ 
vestigation, as a basis for his certificate *thafc in his opinion 
such accumulation is unreasonable for the purposes of the 
business.” 

2. The Commissioner of Internal Revenue is not au¬ 
thorized to make any inquiry, conduct any investigation 
or hearing, on notice or otherwise, to enable him to de¬ 
termine how much of the accumulated surplus of an t \ cor¬ 
poration is excessive because beyond what is reasonable for 
the purposes of the business. 

The Secretary of the Treasury and the Commissioner of 
Internal Revenue are quasi judicial officers, and they cannot 
act under this statutory provision, except on notice and a 
full hearing, and the evidence, as it is not competent for 
them to act on information secured by secret and ex parte 

investigations. 

The law on this subject has been settled by the Supreme 
Court of the United States. 

In Standard Oil Co. vs. Missouri, 224 U. S., 281, the 
court said: 

‘Tnder the Fourteenth Amendment they were 
entitled to notice and an opportunity to be heard. 
That necessarilv required that the notice and the 
hearing should correspond, and that the relief 
granted should be appropriate to that which had 
been heard and determined on such, notice. For 
even if a court has original general jurisdiction, 
criminal and civil, at law and in equity, it cannot 
enter a judgment which is beyond the claim as¬ 
serted, or which in its essential character is not re- 
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aponsive to the cause of action on which the pro¬ 
ceeding was based. 

“Though the court may possess jurisdiction of a 
cause, of the subject-matter, and of the parties, 
it is still limited in its modes of procedure and in 
the extent and character of its judgments. It 
must act judicially in all things, and cannot 
then transcend the power conferred by the law. 
If. for instance, the action be upon a money de¬ 
mand, the court, notwithstanding its complete juris¬ 
diction over the subject and parties, has no power 
to pass judgment of imprisonment in the penitentiary 
upon the defendant. If the action be for libel or 
personal tort, the court cannot order in the case a 
specific performance of contract. If the action be 
for the possession of real property, the court is power¬ 
less to admit in the case the probate of a will. * * * 
The judgments mentioned, given in the cases sup¬ 
posed, would not be merely erroneous; they would 
be absolutely void, because the court, in rendering 
them, would transcend the limits of its authority Jn 
those cases. Windsor vs. McVeigh, 93 U. S., 274, 
282. See also Reynolds vs. Stockton, 140 U. S., 254, 
265-268; Barnes vs. Railway, 122 U. S., 1, 14. v 

In Int. Com. Comm. vs. Louis. Sc Nash. R. R., 227 U. S., 
91, the court said: 

“But the statute gave the right to a full hearing, 
and that conferred the privilege of introducing testi¬ 
mony, and at the same time imposed the duty of 
deciding in accordance with the facts proved. A 
finding without evidence is arbitrary and baseless. 
And if the Governments contention is correct, it 
would mean that the Commission had a power pos¬ 
sessed by no other officer, administrative body or 
tribunal under our Government. It would mean 
that where rights depended upon facts the Commis¬ 
sion could disregard all rules of evidence and ca¬ 
priciously make findings by administrative fiat. 
Such authority, however beneficially exercised in one 
case could be injuriously exerted in another; is 
inconsistent with rational justice, and comes under 
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the Constitution’s condemnation of all arbitrary 
exercise of power. 

“In the comparatively few cases in which such 
questions have arisen it has been distinctly recog¬ 
nized that administrative orders, quasi-judicial in 
character, are void if a hearing was denied; if that 
granted was inadequate or manifestly unfair, if the 
finding was contrary to the ‘indisputable character 
of the evidence.’ Tang Tun vs. Ldsell, 223 Jj. S., 
673, 681; Chin Yoh vs. United State*.t, 208 U. S., 
8 13; Law Wah Suey vs. Backus. 225 U. S.,. 460, 
468; Zakonaite vs. Wolf, 226 U. S., 272; or, if the 
facts found do not, as a matter of law, support the 
order made, United States vs. B. & O. S. 11 . R • R., 
226 U. S., 14; Cf. Atlantic C. L. vs. North Carolina 
Corp. Com., 206 U. S., 1, 20 ; Wisconsin, M. & P. R. 
Co. vs. Jacobson, 179 U. S., 287, 301; Oregon Rail 
road vs. Fairchild, 224 U. S., 510; I. C. C. vs. Illinois 
Central, 215 U. S., 452, 470; Southern Pacific Co. vs. 
Interstate Com. Comm., 219 U. S., 433; Muser vs. 
Magone, 155 U. S., 240, 247.” * * * 

“The Government further insists that the Com¬ 
merce Act (36 Stat., 743) requires the Commission 
to obtain information necessary to enable it to per¬ 
form the duties and carry out the object for which it 
was created, and having been given legislative power 
to make rates, it can act, as could Congress, on such 
information, and therefore its findings must be pre¬ 
sumed to have been supported by such information, 
even though not formally proved at the hearing. 
But such a construction would nullify the right to 
a hearing, for, manifestly, there is no hearing when 
the party does not know what evidence is offered or 
considered and is not given an opportunity to test, 
explain or refute. The information gathered under 
the provisions of section 12 may be used as basis 
for instituting prosecutions for violations of the law, 
and for many other purposes, but is not available 
as such in cases where the party is entitled to a 
hearing. The Commission is an administrative body, 
and even where it acts in a quasi-judicial capacity 
is not limited by the strict rules as to the admissibil¬ 
ity of evidence, which prevail in suits between private 
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parties. Int. Com. Comm. vs. Baird, 194 U . S., 25. 
But the more liberal the practice in admitting testi¬ 
mony the more imperative the obligation to preserve 
the essential rules of evidence by which rights are 
asserted or defended. In such cases the Commis¬ 
sioners cannot act upon their own information, as 
could jurors in primitive days. All parties must 
be fully apprised of the evidence submitted or to be 
considered, and must be given opportunity to cross- 
examine witnesses, to inspect documents and to offer 
evidence in explanation or rebuttal. In no other 
way can a party maintain its rights or make its de¬ 
fense. In no other way can it test the sufficiency ot 
the facts to support the finding; for otherwise, even 
though it appeared that the order was without evi¬ 
dence, the manifest deficiency could always be ex¬ 
plained on the theory that the Commission had be¬ 
fore it extraneous, unknown, but presumptively suf¬ 
ficient information to support the finding. United 
States vs. Baltimore & Ohio R. R., 226 L. S., 14.” 

The restrictions of the Constitution as expounded by the 
Supreme Court of the United States make it necessary to 
reject from subdivision 2 the last two paragraphs thereof, 
relating to the accumulation of surplus and the power of the 
Secretary of the Treasury over the same. 

And it is also necessary to reject so much of the next 
preceding paragraph as includes undivided gains and profits 
of all corporations, together with the provision against fraud¬ 
ulent accumulations. 

Emasculated of these unconstitutional and unworkable 
provisions, the first three paragraphs would stand and the 
fourth paragraph would bring the subdivision to an end, 
the same to read as follows: 

“For the purpose of this additional tax the taxable 
income of any individual shall embrace his share of 
the gains and profits, if divided or distributed, of all 
corporations, joinbstock companies or associations 
in which he is a stockholder.” 
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This would not relieve subdivision 2 of the constitutional 
objections to it as amended and revised by the court; but 
it would relieve it of the additional specific objections to 
the scheme of laying a surtax on stockholders on the cor¬ 
porate gains and profits which have not been divided or 
distributed. 

The better opinion is that these particular provisions being 
invalid, the whole of subdivision 2 must be declared un¬ 
constitutional on the ground that the court cannot assume 
that Congress would have passed it in its emasculated form. 

Where the constitutional and the unconstitutional parts 
of a statute are so mutually connected with and dependent 
on each other as conditions, considerations or compensation 
for each other as to warrant a belief that the legislature 
intended them as a whole, and that all could be carried into 
effect, the whole statute will be declared invalid. 

The entire income law of 1894 was declared unconstitu¬ 
tional on this ground. Pollock vs. Farmers' Loan & Trust 
Co., 158 U. S., 601. 

In the present case the objection only concerns the whole 
of subdivision 2; that is, the invalidity of subdivision 2 does 
not defeat the whole law; it leaves the provisions levying 
a normal tax of one per centum per annum on both in¬ 
dividuals and corporations in full force and etfect. 









The statutory remedy of paying an unconstitutional tax 
under protest and suing the collector to get the money back 
is very dilatory, vexatious and burdensome, and it is so 
utterly insufficient and inadequate for the protection of the 
rights of taxpayers as against void acts of Congress as to 
make it inapplicable for constitutional reasons to avoid 
income tax or any other unconstitutional tax. 

We are not unmindful of what the very learned Chief 
Justice of the Supreme Court of the I nited States, then Mr. 
Justice White, said in his dissenting opinion, concurred in 
by Mr. Justice Harlan, in Pollock vs. Farmers Loan and 

Trust Co., 157 U. S., 429, 608. 

In that case the court held that a bill in equity could be 
maintained by a stockholder in a corporation to enjoin it 
from voluntarily paying a tax alleged to be unconstitutional; 
and after the rehearing, the court below was directed to 
issue such injunction.^ S. C., 158 U. S., 601, 637. 

The opinion of the court i$ instructive on more than one 
of the questions involved in the present case, and we there¬ 
fore call particular attention to the court’s own summary 
of its decision: 

“Our conclusions may, therefore, be summed up as 

follows: . . . . 

“First. We adhere to the opinion already an¬ 
nounced,’ that, taxes on real estate being indisputable 
direct taxes, taxes on the rent or income of real 

estate are equally direct taxes. 

“Second. We are of opinion that taxes on personal 

property, or on the income of personal property, 
are likewise direct taxes. 

“Third. The tax imposed by sections twenty-seven 
to thirtv-seven. inclusive, of the act of 1894. so far 
as it falls on the income of real estate and of per¬ 
sonal propertv, being a direct tax within the meaning 
of the Constitution, and therefore, unconstitutional 







and void because not apportioned according to repre¬ 
sentation, all those sections, constituting one entire 
scheme of taxation, are necessarily invalid. 

‘‘The decrees hereinbefore, entered in this court 
will be vacated; the decrees below will be reversed, 
and the cases remanded, with instructions to grant 
the relief prayed.” 

Mr. Justice White, in his first dissenting opinion, 157 
U S., 608-612, regarded the suit for an injunction restrain¬ 
ing the corporation from voluntarily paying the tax, as an 
evasion of sections 3220 and 3224 Rev. 8 tat. U. S., and no 
one can doubt the justice of that criticism. 

The court was very careful to limit its decision to the 
special circumstances under which injunctive relief was 
sought, but in its practical effect it was a ruling that sec¬ 
tion 3224, prohibiting injunctions, did not apply. 

At all events the question is an open one, and we will 

proceed to consider it. 

What has Congress authorized executive officers to do in 
the assessment and collection of internal-revenue and income 
taxes and what remedies are given to taxpayers? 

1. The Assessment. —All taxable persons and corporations 
are required to make, by March 1 in each year, returns of 
their gross and taxable incomes on blank forms prepared 
by the Commissioner of Internal Revenue and approved by 
the Secretary of the Treasury, said returns to be filed with 
the Collector of Internal Revenue in the district in which 
the person or corporation resides or is located. 

These returns are forwarded by the collectors to the Com¬ 
missioner of Internal Revenue at Washington, D. G. 

On these returns and such ex parte investigations as the 
Commissioner may see fit to have made he determines the 
amount of the taxable income of each person or corporation, 
making such exemptions and deductions as in his judgment 
the law allows, and, computing the tax as he thinks it should 
be computed, he assesses the same against each individual 
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and corporation. He is required to complete his assessments 
and to forward the same to the collectors and to notify the 
persons and corporations of the same by the first day o 

June. . , 

All this without any notice to the parties to be assessed 

and without giving them any opportunity to be heard or 
to show w hat their assessments should be. 


2. The Collection.— The parties assessed are required to 
pay their assessments, if they desire to do so voluntarily, by 
the first day of July. If not paid by that date the collector 
demands the tax, and if it is not paid within ten days he 
makes a distraint of personal property or sells real estate to 
satisfy the tax (sees. 3186 to 3207, Rev. Stat. U. S.). 

These sections make the tax assessment a lien on all t e 
property, real and personal, of the party assessed and pro¬ 
vide for foreclosure of the lien. 


3. Remitting and Refunding.—The Commissioner of In- 
temal Revenue, subject, to such regulations as may be pre¬ 
scribed by the Secretary of the Treasury, is “authorized on 
appeal made to him to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected, all penalties 
collected without authority, and all taxes that shall appear 
to be unjustly assessed or excessive in amount or in any 
manner wrongfully collected” (sec. 3220, Rev. Mot.). 

4. Suits to Recover the Money Rack.—" No suit shall be 
maintained in any court for the recovery of any tax alleged 
,o have been erroneously or illegally assessed or collected 
until an appeal shall have been made to the Commissioner 
of Internal Revenue,” * * * “and a decision of the 

Commissioner has been had thereon, etc <*? . 3 f 6 )- 
If there is no appeal there can be no suit (United States vs. 

Real Estate Savings Bank, 104 U. S., 728). 

5 No Notice or- Hearing.—There are no provisions re¬ 
quiring the collector when he receives a return to summon 



the party making the return and to give him a hearing and 
an opportunity to prove hy witnesses the truth of his return. 
If the collector has reason to believe that the amount of any 
income is understated he can notify the person making the 
return to show cause why the amount should not be in¬ 
creased, etc. (Division D, bottom clauses). 

But if the collector gives no such notice he sends the re¬ 
turns to the Commissioner of Internal Revenue, who makes 
the assessment, based on such ex parte investigations as he 
or his inspectors and agents or the collector may make. 

In case the ex parte investigations result in the Commis¬ 
sioner finding that a return is false or fraudulent he is re- 
quired to add 100 per centum to the tax (Division I, amend¬ 
ing sec. 3176, Rev. Stat.). 

The party to he assessed has no notice until the assessment 
is made and is placed in the hands of the collector for col¬ 
lection, and then he is given the privilege of filing a claim, 
or appeal to the Commissioner on Form No. 46. An ex parte 
investigation of the facts is made by a deputy collector, who 
reports to the Commissioner, who adheres to or revises the 
assessment. 

The Commissioner is given six months to make his de¬ 
cision, and no suit can be commenced until he has decided. 

6. Claim or Appeal not to Stop Collection. —Appeals and 
claims made to the Commissioner for the abatement of a tax 
not yet collected are authorized by section 3220 of Revised 
Statutes, but the Treasury Department has adopted Regula¬ 
tions (No. 14, p. 16) that the pendency of an appeal or 
claim shall not suspend the collection of the tax, and the 
collector must go on and make the collection (Internal Rev. 
Laws, 1911 ed., p. 117). 

Regulations of the Department, if within the authority 
conferred by Congress, have the force and effect of law (Id., 
p. 46, and cases cited). 

If not within the authority conferred they are void (Max¬ 
well vs. State, 40 Md., 273). 

The correct construction of the statute is that the pendency 













of an appeal or claim to remit the whole or a part of the 
tax assessed suspends the collection of the tax or part of the 
tax alleged to be illegal until the appeal has been determined. 

By a singular fatuity the Department has adopted a regu¬ 
lation that an appeal or claim to remit shall not have any 

such effect. 

This gives the present plaintiffs good ground for an in¬ 
junction or prohibition. 

In a recent case in Nevada an execution was about to issue 
on a void judgment, and a writ of prohibition was held to 
be the proper remedy because an appeal from an order de¬ 
nying a motion to quash the summons and set aside the judg¬ 
ment would not afford an adequate remedy, there being no 
provision for a stay pending an appeal from such an nrder 
(iGordon vs. District Court, 131 Pac., 134). 

7. Collector to Pay Money into Treasury. —Sec. 3210, 
Rev. Stat. U. S., reads in part: 

“The gross amount of all taxes and re\enues re¬ 
ceived or^collected by virtue of this title or any law 
hereafter enacted providing internal revenue, shall 
be paid by the officers receiving or collecting the same 
daily into the Treasury of the United States under 
instructions of the Secretary of the Treasury without 
any abatement or deduction on account ol salary, 
compensation, fees, costs, charges, expenses or claims 
of any description,” etc. (13 U. S. Stat., 483, Mar. 3, 

1865). 

It is obvious that the collector is not authorized to col¬ 
lect or receive a tax which has been laid under an uncon¬ 
stitutional act, and hence he cannot be required to turn 
the money into the Treasury. 

* If the Government sought by mandamus or an action at 
law to compel him to pay in the money, it would have to 
stand or fall on the question whether the tax was or was not 

constitutional. 

United States vs. Bank, 15 Fed., 730. 

United States vs. Nebraska Distillery, 80 Fed., 280. 







Our first proposition is that section 3224 only applies to 
cases where the assessment is erroneous but not void, and that 
it does not apply to assessments which are void as not within 
the jurisdiction of the Commissioner of Internal Revenue. 

We will first show that it never has been applied except in 
cases in which the assessments were within or were assumed 
to be within the jurisdiction of the assessing officer. 

Pultun vs. Kinsinger, 2 Abb. U. S., 94, was a bill for an in¬ 
junction restraining the collection ol a tax assessed against 

distilleries. 

Emmons, circuit judge, making an elaborate re\ie\\ of 
the authorities, held that the statute prohibiting injunc¬ 
tions applies to all cases where the officer has power to in¬ 
quire and determine whether the thing assessed by him is 
liable to taxation, however erroneous his decision on that 

question may be. 

Judge Emmons conceded that if the officer had no juris¬ 
diction and the proceedings were void, the statute prohibiting 
injunctions had no application. 

Similar cases and decisions: 

Howland vs. Soule, Deady, 413. 

17. S. vs. Black, 11 Blatchf., 538. 

Kissinger vs. Bean , 7 Biss., 60. 

United States vs. Pac. R., 4 Dillon, 69. 

Alkan vs. Bean, 23 Int. Rev. Rec., 351. 

Judge Blatchford had occasion to state and review all 
these cases in Kinsett vs. Stivers, 18 Blatchf., 397, where he 
held (1) that the statute against injunctions applied to taxes 
wffiich have been assessed, although it is alleged that they 
were erroneously or illegally assessed; (2) that where there 
is general jurisdiction to assess taxes on tobacco or against 
tobacco manufacturers the power covers the questions of 
quantity, rate of tax, amount of tax, and persons liable to tax 
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as tobacco manufacturers, and mistakes in any of those re¬ 
spects are only errors, and not such absence of jurisdiction as 
to make the proceeding wholly null and void. 

Delaware R. Co. vs. Prettyman, 17 Int. Rev. Rec., 99, is a 
case where an injunction was sought to restrain a collector 
from collecting a tax assessed as such by a United States 
assessor in 1870. 

Judge Bradford delivered a long opinion, reviewing many 
authorities and reaching the conclusion that the assessor in 
making the assessment was acting within his jurisdiction, 
and therefore the act of Congress prohibiting injunctions 
applied. 

Philadelphia and Reading R. R. vs. Barnes, collector, 12 
Int, Rev. Rec., 112, concerned the duration of the income 
tax on railroad dividends under the act of 1864, which was 
to continue in force until 1870 and no longer. 

In December, 1869, the railroad company declared a 
dividend payable on and after January 17, 1870. An as¬ 
sessor of internal revenue made an assessment of a tax on the 
dividends so declared, which tax, if valid, was due and pay¬ 
able March 31, 1870. Notice of the assessment and demand 
for payment was made, and, not being paid, the collector, 
May 5, 1875, made a distress for the tax, together with 5 

per cent ddditionsJ and interest. 

The railroad company brought an action of trespass 
against the collector and his deputies, who pleaded the levy 

of the tax, etc., in justification. 

Justice Strong, sitting at the circuit, held that the income 
law expired December 31, 1869, and a dividend payable 
thereafter was not subject to the tax. 

His opinion concludes: 

“It follows that the assessor was without authority 
to assess a tax upon it, and that the plea of the de 
fendants does not justify the distress they made to en¬ 
force its payment by the plaintiffs together with the 
payment of a o per cent additional penalty. 


5g 
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It is said that this decision was reviewed by the Supreme 
Court of the United States and the judgment below affirmed 
by an equally divided court. 

It is a legitimate assumption that the court divided on the 
merits of the case and not on the question whether an action 

of trespass could be maintained. 

There are two income tax cases, but in neither of them 

were anv facts set up bringing the case within a recognized 
%/ 

head of equity jurisdiction. 

Robbins vs. Freeland, 14 Int. Rev. Rec., 28, decided in 
1871. is a case wherein the plaintiff sought an injunction to 
restrain the collection of an income tax on the ground that 
it was unconstitutional. 

Judge Benedict on the authority of Pullan vs. Kinsinger , 

■2 Abb. U. S., 94, held that section 19 of the act of 1866 
(now sec. 3224 Rev. Stat.) prohibited any suit for an in¬ 
junction. 

He assumed that the assessment of the tax wa*? \' ithin the 
jurisdiction of the assessing officer, overlooking the distinc¬ 
tion so clearly stated by Judge Emmons. 

Moore & Miller, 5 Appeal Cases D. C., 413, is a case de¬ 
cided February 15, 1895, in which the court held the in¬ 
come tax law of 1894 constitutional, and it was overruled by 
the Supreme Court of the United States by the Pollock case, 

which was finally decided May 20, 1895. 

This brings us to the case of Snyder vs. Marks, 109 U. S., 
189, which was a suit for an injunction against the collec¬ 
tion of an internal-revenue tax alleged to have been erro¬ 
neously assessed against a manufacturer of tobacco. The 
opinion of the court was by Justice Blatchford, who had, as 
circuit judge, decided Kinsett vs. Stivers, 18 Blatchf., 39/, 
and other like cases. 

He held that the statute against injunctions applied, but 
the sense in which the court made this ruling appears by his 
citation of the decisions which had been made by the circuit 
courts in cases of erroneous assessments. He said: 





“The inhibition of sec. 3224 applies to all assess¬ 
ments of taxes, made under color of their general 
jurisdiction of the subject of assessing taxes against 

tobacco manufacturers. , , , 

“The remedy of a suit to recover back the tax alter 
it i<= paid, is provided by statute and a suit to restrain 
its collection is forbidden. The remedy so given is 
exclusive, and no other remedy can be substituted for 
it. Such has been the current of decisions in the 
circuit courts of the United States and we are satished 

it is a correct view of the law.” 

“In Cheatham vs. V. S., 92 U. S., 85, 88, and again 
in State Railway Tax Cages, Id., 575 613, it "as said 
bv this court that the system prescribed by the l nitert 
States in regard to both customs duties and internal- 
revenue taxes of stringent measure*, not judicial, to 
collect them, with appeals to specified tribunals, and 
suits to recover back moneys illegally exacted "a. a 
system of corrective justice intended to be complete, 
and enacted under the right belonging to the Govern¬ 
ment to prescribe the conditions on which it would 
subject itself to the judgment of the courts m the 
collection of its revenues. In the exercise of that 
right it declares by section 3224 that its officers si 
not be enjoined from collecting a tax claimed to ha\ 
been unjustly assessed, when those officers, in t le 
course of general jurisdiction over the subject-matter 
in question have made the assessment, and claim that 

it is valid.” 

No one can doubt the correctness of that decision when ap¬ 
plied to assessments which are simply erroneous and are 

This distinction is recognized in the case of Harding s. 
Woodcock, 137 U. S., 43, which was an action of trespass 
against a collector of internal revenue for making a dis¬ 
traint of personal property and a sale of real estate to col ee 
internal-revenue taxes against a distillery, which taxes were 
erroneously and illegally assessed, but were not void. 

Justice' Field, in delivering the judgment of the court, 

said: 
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“When the assessment was certified to the collector, 
his dutv in enforcing it was one which he could not 
refuse to perform. There was no discretion vested 
in him to revise or alter it in any respect. His duty 
was purely ministerial. In Erskine vs. Hohnbach 
81 U S.. 14 Wall., 613, 616. which, like the present 
action, was brought against a collector of internal rev¬ 
enue for the seizure and sale of property of the plain¬ 
tiff upon an assessment for taxes duly made by the as¬ 
sessor of the district, the court held that the assess¬ 
ment, certified to him (the collector), was his au¬ 
thority to proceed, and, like an execution to a shentt, 
regular on its face, issued by a tribunal having juris¬ 
diction of the subject-matter, constituted his protec¬ 
tion. At that time. (1871), officers, termed assesso^ 
made the assessment for taxes due to fhe l nited State, 
on distilled spirits in their several districts (13 btat.. 
chap. 172. secs. 8, 20), but their office was abolished 
in 1873, and the power to assess for such taxes vested 
in the Commissioner of Internal Revenue (17 of ., 
chap. 13. secs. 1 and 2, pp. 401, 402) In the case 
referred to the liability of a ministerial officer in the 
enforcement of process was the subject of consider¬ 
ation and it was there held that whatever may. at 
one time, have been the conflict in the adjudged cases 
as to the extent of protection afforded to such officers 
acting in obedience to process or orders issued to 
them hv tribunals or officers invested hv law with au- 
thoritv to pass upon and determine particular faes 
and render judgment thereon, it was now well settled 
‘that if the officer or tribunal possesses jurisdiction 
over the subject-matter upon which judgment is 
passed, with power to issue an order or process for the 
enforcement of such judement. and the order or 
process issued thereon to the ministerial officer is 
reeular on its face, showing no departure from the 
law or defect of jurisdiction, over the person or 
property affected, then, and in such cases, the order 
or process will give full and entire protection to the 
minist, "ial officer, in its regular enforcement, against 
anv pro. edition the party aggrieved may institute 
against him, although serious errors may have been 
committed by the officer or tribunal in reaching the 
conclusion or judgment upon which the order or 
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process is issued.’ This doctrine was deemed appli¬ 
cable to collectors of internal revenue in enforcing an 
assessment for taxes regular on its face, made bv the 
assessors of the district and duly certified to them. 

“The same doctrine was reasserted in protection ot 
a collector of internal revenue in the subsequent case 
of Haffin vs. Mason, 82 U. S., 15 Wall, 671, 6<5, the 
court observing that ‘a ministerial officer, in a case 
in which it is his duty to act, cannot upon any prin¬ 
ciple of law T be made a trespasser.’ . . 

“No question is raised as to the regularity in form 
of the assessment certified to the collector. It is as¬ 
sumed on both sides that it is not open to objection 

in that respect.” 

At the first blush we thought the court, intended in the 
above opinion to overrule Elliott vs. Sivartwout. 10 Peters, 
137. but on comparing that case with Erskine vs. Hohnback, 
14 Wall., 613, and Harding vs. Davis, 137 U. S., 43, we dis¬ 
covered that each of these cases was an action of trespass 
against the collector, and not an action to recover money 
paid under duress and protest, and no such foundation for 

the action was laid as in the earlier case. 

Tn Elliot vs. SwaHwout, 10 Peters, 137, the third question 
certified to the Supreme Court of the United States was: 

“Third. Whether the collector is personally liable 
in an action to recover back an excess of duties paid 
to him as collector and by him paid, in the regular 
and ordinarv course of his duty, into the Treasury o 
the United States, he. the collector acting in good 
faith and under instructions from the Treasury Ue- 
iiartment: a notice having been given at the time of 
payment that the duties were charged too high, and 
that the partv paying so paid to get possession of his 
goods, and intended to sue to recover back the amount 
erroneously paid, and a notice not to pay over the 
amount into the Treasury.’’ 

The court answered: 

“On the third question, it is the opinion of this 
court that the collector under the circumstances, as 








stated in the said question, is liable to an action to 
recover back an excess of duties paid to him as col¬ 
lector, although he may have paid over the money 
into the Treasury.” 

The English cases cited in the opinion of the court are: 
Irving vs. Wilson, 4 Term Rep., 485. 

Greenway vs. Hurd, 4 Term Rep., 554. 

Sadler vs. Evans, 4 Bur., 1984. 

, Snowden vs. Davis, 1 Taunt., 358. 

American cases: 

Ripley vs. Gelston, 9 Johns., 201. 

Clinton vs. Strong, 9 Johns., 369. 

Hearsey vs. Pryn, 7 Johns., 179. 

Fry vs. Lockwood, 4 Cowen, 456. 

These decisons established a common-law right to recover 
taxes that have been erroneously and illegally exacted. 

In England no action can l>e brought against the King, 
but there are many noted cases where his ministers and 
servants have been held liable in damages. 

Wilkes vs. Wood, 19 S. T., 1153; Leach vs. Money, 19 
S. T., 1001; Entick vs. Carrington, 19 S. T., 1030; W ilkes 
vs. Lord Halifax , 19 S. T., 1406, are famous. Wood was 
secretary to a Secretary of State; Money was a King’s mes¬ 
senger, who served a general warrant under the hand of Lord 
Halifax, principal Secretary of State; Carrington was a 
King’s messenger, and the fourth of these cases was against 
Lord Halifax himself, in which Wilkes recovered £4,000. 

Darners Case, 3 S. T., 1, is apropos. Darnel was one of 
the five knights who had been imprisoned for refusing to 
obey privy seals for forced loans to the King. The warrant 
was signed by the Attorney General and stated that they 
were “committed by special command of his majesty.” 
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On habeas corpus the warrant was held to be good, but 
there was much discussion in Parliament, and a conference 
between the two Houses resulted in the Petition of Right, 
which insists that: 1. By Magna Charta no freeman is to be 
taken or imprisoned but by the lawful judgment ol hi^ peers 
or by the law of the land. 2. By 28 Edw., Ill, no man is 
to be imprisoned without being brought to answer b\ due 
process of law. To this petition the King at length assented. 

The Petition of Right is constitutional law’ in the United 

States. 

Public officers, judicial as well as executive, are personally 
liable in damages for acts and doings not within the juris¬ 
diction conferred on them by law 7 . 

An assessing officer is not a judicial officer, but his powers 
and duties are of a judicial nature, and quasi judicial, and 
he is entitled to the same protection and is subject to the 
same liabilities as a judge. 

If he keeps within his jurisdiction he is not liable for 
errors of judgment, but if he strays beyond his jurisdiction 

he is liable. 

This doctrine of the personal liability of public officers 
for acts not within their jurisdiction is as old as the com¬ 
mon law’ itself with this qualification, that in the case of 
judicial officers the plaintiff must prove that the defendant 
judge knew or ought to have know’ll that he had no juris¬ 
diction. 

Hoidden vs. Smith, 14 Q. B., 841. 

Colder vs. Halket, 2 Moo. P. C. C., 28. 

Pappa vs. Rose, L. R. C. P., 525 (ex. ch.). 


There are a large number of cases in the United States 
where assessors have been held liable w 7 hen they placed in the 
hands of the tax collector an assessment or tax warrant 
which was valid on its face and under w’hich the collector 




made a distraint of personal property or sold real estate, it 
appearing that the tax or a portion of it was illegal. 

Mygott vs. Washburn, 15 N. Y., 316. 

Whiting vs. Thomas, 23 N. Y., 281. 

National Bank vs. Elmira, 53 Y., 49. 

Donoin vs. Strickland, 57 N. Y., 492. 

Dorn vs. Backer, 61 N. Y., 261. 

Inglee vs. Bos worth , 5 Pick., 493. 

Freeman vs. Kenney, 15 Pick., 44. 

Harrington vs. Glidden, 172 Mass., 48b, 491. 

Bristol vs. Manfg. Co., 28 Conn., 201. 

Fairbanks vs. Kittredge, 24 Vt., 9. 

Ware vs. Percival, 61 Me., 391. 

Hon. William H. Osborn, the defendant Commissioner 
of Internal Revenue in the present case, was informed by 
the protest annexed to the returns of the plaintiffs that the 
surtax provisions of the income tax law of October 3, 1913, 
were unconstitutional, as they were advised. 

The letter of March 13, 1914, submitted to him in per¬ 
son, together with a copy of the protest, further informed 
him of the contention of the plaintiffs and of the specific 
grounds on which they claim the surtax is unconstitutional. 

Further than that the plaintiffs requested a hearing before 
any assessment was made against them on all the questions 

involved in their assessments. 

Under the authorities above cited the Commissioner, in 
refusing a hearing and in refusing to consider the constitu¬ 
tional objections to the surtax, acted at his own peril. 

If the surtax, as a matter of fact and law, is unconstitu¬ 
tional, the Commissioner has no jurisdiction or power to 
make an assessment thereof against the plaintiffs. If he 
has made such assessments, and sent a record thereof to 
the collector of internal revenue for the first district of 
Michigan, and a compulsory collection is had thereon, the 
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Commissioner will be liable for such portions of the tax as 
prove to be unconstitutional or otherwise illegal. 

While the Commissioner has a general jurisdiction to assess 
income taxes the protest and notice served on him by plain¬ 
tiffs deprived him of jurisdiction to assess them with the 
surtax, if the surtax is unconstitutional. 

The protest and notice have precisely the same effect, as 
the protest and notice in the case of an erroneous or illegal 
assessment, where the party who is compelled to pay a duty 
or tax does so under duress and, protesting against the same, 
brings a common-law action against the assessing or collect¬ 
ing officer. 

In such a case if the tax collected is erroneous or illegal 
the plaintiff is entitled to recover. On the other hand, if the 
tax is legal the plaintiff cannot recover. 

We can assume that in this case the assessments made 
by the Commissioner will be valid on their face. If so, it 
will be a perfect defense to any action of trespass that may 
be brought against the collector. 

Which makes it certain that the remedies to which the 
plaintiff can resort at the common law must be against the 
defendant Commissioner in this case, unless the plaintiffs 
pay under duress and protest and notify the collector that 
the tax demanded is unconstitutional in whole or in part, 
and that they intend to bring an action against him, and 
that he should not pay the money into the treasury: that is 
to say, they must comply with the instructions of the Su¬ 
preme Court of the United States in Elliott vs. Swartwout, 
10 Peters, 137. 

The income tax law of October 3, 1913, expressly provides 
that the assessments shall be made by the Commissioner of 
Internal Revenue. 

Assessing officers are only quasi judicial officers, and are 
entitled to no more immunity from personal liability for 
acts in excess of their jurisdiction than an inferior judge or 
magistrate. 

6g 




In Piper vs. Pearson , 2 Gray (Mass.), 120, the court, by 
Bigelow, J., held that inferior judges and magistrates are 
liable if they act without jurisdiction over the subject-matter, 
or if. having cognizance of a cause they are guilty of an 

excess of jurisdiction. 

The same learned judge held that this rule applied in 
a case where the magistrate acted under an unconstitutional 
act. Kelly vs. Semis, 4 Gray (Mass.), 83: 

‘•The defendant in the present case seeks to justify ' 
the tort charged in the declaration by proof that he 
acted as a magistrate in the performance of certain 
duties under St. 1852, c. 322, § 14. But that sec¬ 
tion of the statute has been adjudged to be uncon¬ 
stitutional and void. Fisher vs. MeGirr, 1 Gray 1. 
It therefore conferred no authority or jurisdiction 
upon magistrates. Under a government of limited 
and defined powers, where, by the provisions of the 
organic law, the rights and duties of the several de¬ 
partments of the Government are carefully dis¬ 
tributed and restricted, if any one of them exceeds 
the limits of its constitutional power, it acts wholly 
without authoritv itself, and can confer no authority 
upon others. The defendant could derive no power 
or jurisdiction from a void statute. He therefore 
acted without any jurisdiction; and upon familiar 
and well-settled principles, is liable in this action. 
Fisher vs. MeGirr, 1 Gray, 45; Piper vs Pearson, l 
Grav, 120; Clark vs. May, 2 Gray, 410. ’ 

It is important to get a good understanding of just what 
was decided by Chief Justice Marshall, speaking for^the 
court, in the great case of Osborn vs. Bank, 9 Wheat., 738, 

In that case the question presented was whether a suit 
against a State officer for acts authorized by an unconstitu¬ 
tional law was a suit against the State in violation of the 
Eleventh Amendment, which says. 

“The judicial power of the United States shall not 
extend to any suit in law or equity commenced or 
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prosecuted against one of the United States by citi¬ 
zens of another State, or by citizens or subjects of any 
foreign State.” 

It was held that such a suit w r as not a suit against the 
State, but a suit against the officer in his individual ca¬ 
pacity. 

State officers acting under an unconstitutional act of the 
Ohio Legislature seized certain money, notes and coin of 
the bank, and the court held them liable to the bank, ex¬ 
pressing the views of the court as follows: 

“The counsel for the appellants are too intelligent, 
and have too much self-respect, to pretend that a void 
act can afford any protection to the officers who exe¬ 
cute it. They expressly admit that it cannot. 

“It being then shown, we think conclusively, that 
the defendants could derive neither authority nor 
protection from the act which they executed, and that 
this suit is not against the State "of Ohio within the 
view of the constitution, the State being no party on 
. the record, the only real question in the cause is, 
whether the record contains sufficient matter to 
justify the court in pronouncing a decree against the 
defendants? That this question is attended with 
great difficulty has not been concealed or denied. 
But when we reflect that the defendants, Osborne and 
Harper, are incontestably liable for the full amount of 
the money taken out of the bank; that the defendant, 
Currie, is" also responsible for the sum reecived by 
him, it having come to his hands with full knowledge 
of the unlawful means by which it was acquired; that 
the defendant, Sullivan, is also responsible for the 
sum specifically delivered to him, with notice that 
it was the property of the bank, unless the form of 
having made an entry on the books of treasury can 
countervail the fact, that it was, in truth, kept un¬ 
touched. in a trunk, by itself, as a deposit, to await 
the event of the pending suit respecting it; we may 
lay it down as a proposition, safely to be affirmed, 
that all the defendants in the cause"were liable in "/» 
action at law for the amount of this decree ” 






An unconstitutional statute confers no authority, and 
an officer who acts under it does so at his own peril. The 
United States have a right to have the taxes they hare au¬ 
thorized collected without judicial interference, u an 
constitutional act of Congress is not an authority of 
United States; it is not authority for anything. 

This doctrine was forcibly expressed by Turney, J., i 
delivering the opinion of the Court in Lynn vs. Polk, 8 Lea 

(Tenn.), 121, 129: 

“Whenever the law-making power violates the Con¬ 
stitution. its act is a nullity, and, Wing a nullity, is 
not an authority of the State. 

Farther on: 

“If the mandates of the Constitution are to be °t> 
sprved there is not, nor can there be such thing a. 
an officer acting by authority of^the State ^in pur- 
Qumnee of an unconstitutional law. # 

“I am compelled to confess my utter 1 " c ° n ? pet ?"^ 
to comprehend the reasoning upon which it has been 

holden P that unconstitutional enactments may lie or 

must he treated as authority of the State. To my 
mind it is the climax of absurdity. 

The Supreme Judicial Court of Massachusetts hss made 
the same ruling. See Kelly vs. Bemvs, 4 Gray, 83, and 
Tellejsen vs. Fee, 168 Mass., 188, 194, cited above. 

In Astton vs. Hammond, 3 McLean, 107, 110, McLean, 
circuit judge, said: 

“It does not follow that there is no jurisdiction 
from the mere fact that the defendant is auditor•of 
State No suit can he sustained against a State, but 
an unconstitutional law affords no justification to a 
State officer for an act injurious to an individual. 
The officer is not the State, and can set up no ex¬ 
emption under it, unless he act within the authority 

of law.” 
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In Sumner vs. Beeler, 50 Ind., 341, the court said : 

“No question is better settled, and this is admitted 
by the counsel for the appellants in their brief, than 
that ministerial officers and other persons are liable 
for acts done under an act of the legislature which 
is unconstitutional and void. All persons are pre¬ 
sumed to know the law, and if they act under an un¬ 
constitutional enactment of the legislature they do so 
at their peril, and take the consequences.’’ 
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VII. 

An unconstitutional act of Congress confers no authority. 
Any assessment of taxes made under it is necessarily void, 
because it has not been authorized by the United States, and 
the Government of the United States is under no legal or 
moral obligation to be responsible for the conduct of its offi¬ 
cers beyond and outside of the authority conferred on them 
by a valid act of Congress. 

The Constitution is the supreme law, and an unconstitu¬ 
tional law is no law; every such enactment is precisely the 
same as if it were not in the statute books at all. 

To illustrate: The income-tax law of October 3, 1913, does 
not lay any surtax on the incomes of corporations. Sup¬ 
pose the Commissioner of Internal Kevenue under the pres¬ 
sure of the needs of the Government to carry on the war 
with Mexico, and incidentally to save the surtax on the 
incomes of individuals, should assess corporations with the 
same surtax as is laid by the act on the incomes of indi¬ 
viduals, including their partnership gains and profits, and 
thereby raise three or four hundred millions of dollars. 

Is it believable there could be no injunctive relief, and 
the money would have to be paid, and turned into the Treas¬ 
ury, and the dilatory and vexatious statutory remedy pur¬ 
sued by each separate corporation to get its money back? 

Could any such assessment of surtax be regarded as within 
the jurisdiction of the Commissioner, and unimpeachable 
except by the statutory remedy? 

We think that any such assessment of surtax would not 
be within the jurisdiction of the Commissioner and a court 
of equity could grant injunctive relief against its collection. 

The line of demarkation is that which separates matters 
which are within the powers of the Commissioner from those 
which are not. 

It is admirably stated by Judge Cooley in his work on 
Taxation, vol. 11, p. 1472: 
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‘The distinction which runs through all the cases 
is between an unlawful assumption of authority 
which has not been conferred, and a mistaken, erro¬ 
neous or irregular exercise of authority actually pos¬ 
sessed; the former will render any officer liable irre¬ 
spective of the good faith of his action; for the latter 
he is in general, not liable at all. 


In Gibbons vs. United States, 8 Wall., 269, the court 
held that the United States are not liable to individuals for 
the misfeasance, laches, or unauthorized exercise of power 

by their officers and agents. , 

United States vs. Cummins and Cummins vs. United 
States, 130 U. S., 452, were cross-appeals from the Court o 
Claims. A judgment against the United States had been 
rendered by the Court of Claims under an act of Congress 
for the relief of Cummins and others, copartners in business, 
which authorized the court to “pass upon the law and tacts 
as to the liability of the United States for the acts of its officer, 
Joshua F. Bailey, by reason of the seizure, detention, and 
closin'' up of the commission-houses and bonded warehouses 
of said copartners, for breaking up and interruption of 
their said business, and for the seizure and detention of 
the property, books, and papers in and connected with said 
business, by Joshua F. Bailey, collector of internal revenue 
for the fourth internal revenue district of said State, or by- 
said Bailey and other internal revenue officers.” 

• Construing the act to mean that the Court of Claims was 
to determine the legal liability of the United States under 
the settled rules of law, the court concluded its opinion, by 
Justice Harlan, as follows. 

“According to this construction of the act the 
plaintiffs were not entitled to judgment agamst the 
United States in any sum, for, if Collector Bailey 
ind other revenue officers did nothing more than 
the law authorized them to do, neither they, nor the 
Government would be liable in damages, while, if 
they acted illegally, they would be personally liable, 

not the Government.” 
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VIII. 


The power to grant injunctive relief is a part of the 
judicial power, and the Federal courts cannot be deprived 
of the power to issue writs of injunction by any act of Con¬ 


gress. 

The Constitution says: 

“The judicial power of the United States shall be 
vested in one Supreme Court and in such inferior 
courts as the Congress may from time to time ordain 

and establish,” etc. . 

“The judicial power shall extend to all cases in 

law and equity arising under this Constitution the 

laws of the United States, and treaties made, or which 

shall be made under their authority, etc. 


Congress can adopt reasonable rules regulating the practice 
in granting injunctions but it cannot abolish them. 

Congress did pass an act providing that the courts should 
not issue injunctions, except after notice and a hearing, 
which would allow the act or conduct sought to be enjoined, 
to be accomplished before the injunction could he granted. 

The courts met this difficulty by granting restraining 
orders, which in practical effect are injunctions. 

Bills are pending in Congress to further impair the power 

of the courts to grant injunctive relief. , 

We think it should lie determined, once for all, and on 
constitutional grounds, that injunctive relief temporary and 
final, is a part of the judicial power, and that it cannot be 

destroyed or impaired by Congress. 

The Constitution of the United States is a grant of powers. 
Certain enumerated legislative powers are granted to Con- 

^"The executive power is conferred on the President to be 
exercised by him in person, and by such subordinate officers 
as he may be authorized to appoint. 
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The judicial power of the United States is vested in the 
Federal courts. 

The effect of this distribution of power is the same as 
that of the provision to be found in most State constitutions, 
dividing the State Government into three branches and 
prohibiting either one of them from exercising the powers 
of the other two. 

The Federal Constitution grants judicial powers in cases 
at law or in equity, thereby recognizing the difference be¬ 
tween law and equity as understood in England and the 
Colonies prior to the adoption of the Constitution of the 
United States. 

Robinson vs. Campbell, 3 Wheat., 222-3. 

Bennett vs. Butterworth, 11 How., 674-5. 

Tennessee vs. Davis, 100 U. S., 257-264. 


The law courts issue writs of certiorari and mandamus, 
and other legal writs and process, while courts of equity issue 
writs of injunction, restraining orders, and other writs ap¬ 
propriate to enforce their orders and decrees. 

To take from courts of equity the powers to grant in¬ 
junctive relief would destroy them. 

The court of chancery grew up, side by side, with the 

common-law 7 courts. 

Chief Justice Coke and Chancellor Ellesmere had a great 
quarrel about their jurisdictions and powers, and the court 
of equity and good conscience w 7 on. For a full account of 
the court of chancery and its origin in Anglo-Saxon times 

see 1 Collectanea Juridica, p. 23. 

In courts of equity the judges determine the facts without 

the intervention of a jury; it is their province. 

The Michigan legislature passed an act authorizing either 
party in a chancery case to demand a jury trial, but the 
Supreme Court of the State promptly held the act uncon¬ 
stitutional on the ground that the Constitution of the Sate 
vested the judicial power in the courts; that the power of the 

7g 







judges to determine the facts in an equity case was a part of 
the judicial power, and the legislature could not take it 
from them. Brown vs. Kalamazoo Circuit Judge, 75 Mich., 
274; Detroit Nat. Bank vs. Blodgett, 115 Mich., 160, 171. 

In view of the discredit recently sought to be cast upon 
our courts of justice, particularly upon their power to issue 
injunctions, we regard this matter as of great importance, 
and as it may have a bearing on this case we submit it to 

the ability, learning, and courage of the court. 

The main object and purposes of courts of equity have al¬ 
ways been to grant relief from the rigidity of the laws. 

In Georgia they have a statute which prohibits replevin 
or “any judicial interference with any levy or distress for 
taxes under the provisions of this code,” codified from a 
former law which read: “And no replevin shall lie or any 
judicial interference be had in any levy or distress for taxes 
under this law, but the party injured be left to his own 

proper remedy in any court of law.” 

This legislation plainly prohibited injunctions, but the 
Supreme Court of the State in Wright, Controller General, 
vs. Southwestern Railroad Company, 64 Ga., 783, after re¬ 
viewing all its prior decisions on the question, 

Held, that where any ministerial officer of the State is at¬ 
tempting to collect money of a person, natural or artificial, 
under the forms of law, but without any valid constitutional 
law to authorize the process he uses and calls an execution 
for taxes, it is the duty of the courts, on a proper case made, 
to arrest the proceeding, and that equity has jurisdiction 

for that purpose. 

Similar legislation in Nebraska was disposed of in the 
same way. Touzalin vs. Omaha , 25 Neb., 817; Bellevue 
Imp. Co. vs. Bellevue, 39 Neb., 876; Morris vs. Merrell, 44 
Neb., 423; Chicago, etc., R. vs. Cass County, 51 Neb., 369, 
Chicago, etc., R. vs. Nebraska City, 53 Neb., 453. 
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IX. 

The income-tax law of October 3, 1913, is defective be¬ 
cause the persons or corporations to be assessed are not 
required to be given notice and an opportunity to be heaid 
before the executive officers charged with the duty of assess¬ 
ing and collecting the tax. 

This defect can he cured by giving notice and a hearing. 

Paulsen vs. Portland, 149 U. S., 30. 

No notice has been given to the plaintiffs in the present 
case. On the contrary, they requested a hearing, but it 

was refused by the Commissioner. 

Instead of giving the plaintiffs a hearing the Commis¬ 
sioner ordered the district collector and two inspectors 01 
agent* of the Internal Revenue Bureau to make an ex parte 
investigation of the incomes and partnership gains and 
profits of the plaintiffs. We refer to this by way of illus¬ 
tration and not for the purpose of going outside of the record. 
No one knows what these investigators dug up. 

Tt is sufficient to say that ex parte investigations are not 
due process of law, and before they can be acted upon by 
any official, executive or judicial, the proofs, testimony, and 
other evidence must be produced before the official, and 
the plaintiffs be given an opportunity to cross-examine the 
witnesses, and to put in their own testimony and that of 
witnesses in their own behalf to refute or explain the proofs 

against them. . 

If an ex parte assessment is made, before it can become 

effectual the taxpayer must be given an opportunity to prove 

what it should be. Central of Georgia vs. Wright, 207 U. S., 

127. 

In that case the court, by Mr. Justice Day, enforced the 
law of due process and said: 

“Former adjudications of this court have settled 
the law to be that the assessment of a tax e action 
judicial in its nature, requiring for the legal exertion 
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of the power such opportunity to appear and be heard 
as the circumstances of the case may require. 

It was further said: 

“In the late case of Security Trust & Safety 1 ault 
Company vs. The City of Lexington, 203 U. S., 323, 
decided at the last term of this court, the subject 
underwent consideration, and it was there beld tha 
before an assessment of taxes could be made upon 
omitted property notice to the taxpayer with an op¬ 
portunity to be heard was essential, and that some¬ 
where during the process of the assessment the tax- 
paver must have an opportunity to be heard, and that 
this notice must be provided as an essential part of the 
statutory provision and not awarded as a mere matter 
of favor or grace. In that case it was further held 
that where the procedure in the State court gave the 
taxpayer an opportunity to be heard upon the value 
of his propertv and extent of the tax in a proceeding 
to enjoin its collection the requirement of due process 
of law was satisfied.’' 

In the present case the ex parte assessment becomes im- 
mediately effectual, and is at once placed in the hands of 
the collector for collection; and the learned counsel for the 
defendant contend that the statute expressly prohibits an 
injunction, and that no relief whatever can be had until the 
tax as assessed has been collected, an appeal made to the 
Commissioner, and six months given to him to decide; and 
then the plaintiffs can bring an action at law against the col- 

lector. 

This, we submit, cannot possibly be due process of law. 
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X 

Unless there is some distinct ground for the exercise of 
the jurisdiction of a court of equity the only remedy the 
plaintiffs have is an action for damages against the Com¬ 
missioner personally or under certain conditions against 
the collector personally; but if the circumstances of the case 
are such as to bring it within any of the recognized grounds 
of equitable jurisdiction the plaintiffs can maintain a bill 

for injunctive or other equitable relief. 

If there is an adequate remedy at law, the taxpayer must 
pay the tax assessed against him and bring an action for 

damages against the assessing officer. 

State Railroad Tax Cases, 92 U. S., 575. 

Pittsburgh, etc., Ry. vs. Board of Public Works, 172 

U. S., 322. 

These decisions do not mean that the taxpayer can make 
voluntary payment and then bring suit. He must give 
notice that he intends to bring an action for the tax or that 
part of the tax which he claims is illegal. His suit must be 
against the assessing officer and not against the ministerial 
officer whose dutv compelled him to collect the tax assessed 
by the assessing officer, unless the taxpayer creates the 
special conditions necessary to enable him to sue the collector 
personally and not officially in an indirect action against 

the United States. . , 

On the other hand, if an equitable ground does exist the 

person assessed can maintain a bill in equity. 

In Ogden City vs. Armstrong, 168 U. S., 224, it was held 

(1) that in order to justify a court of equity in restraining 
the collection of a tax circustances must exist bringing the 
case under some recognized head of equity jurisdiction; 

(2) that when the illegality or fatal defect in a tax does not 
appear on the face of the record, courts of equity regard the 
case as coming within their jurisdiction; and (3) that if a 
tax is a lien upon lands, and the illegality or fatal defect 







54 


does not appear on the face of the record, but must be shown 
by evidence aliunde, courts of equity regard the case as 
coming within their jurisdiction and have extended relief 
on the ground that a cloud on title existed or was immi¬ 
nent. citing Doics vs. Chicago, 11 Wall., 198; Hannewinkle 

vs. Georgetown, 15 Wall., 547. 

In Wilson vs. Lambert, 168 U. S., 611, it was held that 
courts of equity have jurisdiction to hear the complaint o 
those who assert that their lands are about to be assessed and 
subjected to liens by a board or commission acting in pur¬ 
suance of the provisions of a statute which has been enacted 
under the forms of law. but which it is claimed is unconsti¬ 
tutional. and therefore does not avail to confer the powers 
sought to be exercised. 

Other cases: 

Cummins vs. Merchant* Nat. Bank, 101 U. b., 1W. 

Hills vs. National Bank, 105 U. S., 319.^ 

Stanley vs. Albany County, 121 U. S., 535. 

Sander vs. Mercantile Nat. Bank, 186 U. S., 458. 

Fargo vs. Hart, 193 U. S., 490. 

Raymond vs. Chicago, etc., Co., 207 U. S., 20. 

Meyer vs. Wells, Fargo & Co., 223 U. S., 298. 


Restraining order was granted by Supreme Court of the 
United States in an appeal testing the constitutionality of 

an act of Congress. 

Journal of Commerce, etc., vs. Bwrleson, 229 U. 
600. 


In Vesta Mills vs. City Council, 60 S. C., 1, the apparent 
lien of the citv for taxes on property, that was exempt from 
toxation was held to be ground for a perpetual injunction 

against the collection of the tax. 

The income tax law of October 3, 1913, exempts certain 

corporations not organized for gains and profits, but sup¬ 
pose the Commissioner of Internal Revenue should make an 
assessment against such a corporation, would it not be a case 
calling for equitable relief by injunction? 








XI. 

We concede that the Congress of the United States can, 
in a certain elaa« of cases, establish executive or administra¬ 
tive tribunals and clothe them with power to make conclu¬ 
sive and final decisions concerning things and persons ,n 
that no relief against erroneous action can be grante > 

C °Swh are the decisions of the Supreme Court of the United 
States in the case of a duty on imports ot Cary vs. Curtis 3 
How., 236, and in the exclusion case of Ekiu vs. United 
States, 142 U. S„ 651, 660, and in the ahen deportetmn case 
of Fong Yue Ting vs. United States, 149 U. S., , 

many other like cases. j. 

But all these cases concerned goods and merchandis , 
persons which had not become a part of the general bo ^ o 
things or persons within the jurisdiction of the United feta, 
or the persons concerned were not citizens of the United 
States, but were aliens and as such subject to be deported at 

the pleasure of the United States. TT , „. . 

The decisions of the Supreme Court of the I n,ted States 

since .he c~ 1 <*, «• 8 “ £ 

case then before the court was correctly decided, and t 

dissenting justices were wrong, but as applied to the presen 

coheir opinions are entitled to great weight, and we 

think to a controlling influence. 

Justice Storv stated the objections to executive tnbuna 

of exclusive and final jurisdiction as follows: 

“I regret exceedingly being impelled by a sense 
of duty to express openly my dissent from ‘^ ^pin- 
• thp maioritv of the court in this case. On ordi- 
narv ^occasions°my habit is to submit in silence to the 
iudement of the court where I happen to entertain 
nn opinion different from that of my brethren. But 
the present case involves, in my judgment, doctrines 
and W,uenees which, with the utmost deference 










and respect for those who think otherwise, I cannot 
but deem most deeply affecting the rights of all our 
citizens, and calculated to supersede the great guards 
of those rights intended to'be secured by the Consti¬ 
tution through the instrumentality of the judicial 
power, State or national. The question, stripped of 
all formalities, is neither more nor less than this: 
Whether Congress have a right to take from the citi¬ 
zens all right of action in any court to recover back 
money claimed illegally, and extorted by compulsion, 
bv its officers under color of law, but without any 
legal authority, and thus to deny them all^ remedy 
for an admitted wrong, and to clothe the Secretary 
of the Treasurv with the sole and exclusive authority 
to withhold or restore that money according to his 
own notions of justice or right. If Congress may do 
so in the present case, in the exercise of its power to 
levy and collect taxes and duties, and thus take away 
from all courts, State and national, all rights to in¬ 
terpret the laws for levying and collecting taxes and 
duties and to confide such interpretation to one pi 
its own executive functionaries, whose judgment is 
to be at once summary and final, then I must say, 
that it seems to me to be not what I had hitherto 
supposed it to be; a government where the three great 
departments, legislative, executive, and judicial, had 
independent duties to perform each in its own sphere, 
but the judicial power designed by the Constitution 
to be the final and appellate jurisdiction to interpret 
our laws, is superseded in its most vital and import¬ 
ant functions. I know of no power, indeed, of which 
a free people ought to be more jealous, than of that ot 
levying taxes and duties, and yet if it is to rest with a 
mere executive functionary of the Government abso- 
lutelv and finally to decide what taxes and duties are 
leviable under a‘ particular act, without any power to 
appeal to any judicial tribunal it seems to me that 
we have no security whatsoever for the rights of the 
citizens. And if Congress possess a constitutional au¬ 
thority to vest such summary and final power of in¬ 
terpretation in an executive functional? I knowno 
other subject within the reach of legislation which 
mav not be exclusively confided in the same way to 
an executive functionary; nay, to the executive him- 
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self. Can it be true that the American people ever 
contemplated such a state of things as justifiable or 
practicable under our Constitution? I cannot bring 
my mind to believe it; and, therefore, I repeat it, 
with the most sincere respect for my brethren who 
entertain a different opinion, I deny the constitu¬ 
tional authority of Congress to delegate such func¬ 
tions to any executive officer, or to take away all ngnt 
of action for an admitted wrong and illegal exercise 
of power in the levy of money from the injured 

citizen.” 


Justice McLean was equally clear. 

He said. 

“Feeling as 1 do, an unfeigned respect for the 
opinion of the judges who differ from me, yet I can¬ 
not, without concern, look at the consequences of the 
principle established in this case, i lie right ot a 
citizen to resort to the judicial tribunals of the coun¬ 
try Federal or State, for redress for an injury done 
by a public officer, is taken away by the construction 
of an act of Congress, which, in my judgment, bears 
no such construction. But I will take higher ground, 
and sav that Congress have no constitutional power 
" such an act as the statute of 1839 is construed 

to be by this decision. , ~ .. 

“Bv the 2d section of the 3d article of the Consti¬ 
tution of the United States, the judicial power extends 
to all cases in law and equity arising under the Con¬ 
stitution and laws of the Union And by the Ah sec¬ 
tion of the amendments to the Constitution it is 
provided that in suits at common law, where the 
value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved. 

“The act of 1839, in my judgment, does not con¬ 
flict with either of the above constitutional provisions. 
But if it take away the right of the citizen to sue in a 
court of law, for the injury complained of, as con¬ 
strued by my brethren, then it is in direct conflict 

with both of the above provisions 

“In the matter of private right it takes from the 
judiciary the power of construing the law, and vests it 
in the Secretary of the Treasury, the executive officer 

8g 
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under whose sanction or instruction the wrong com¬ 
plained of was done. And, in the second place, it 
takes from the citizen the right of trial by jury, which 
is expressly given to him by the Constitution. 

“A citizen of the United States by birth or naturali¬ 
zation is entitled to all the personal and property 
rights sought to be protected by our constitutional 
guarantees, and among them the right to a jur> 
trial on any criminal accusation, and to due process 
of law in any proceeding to deprive him of his hie, 

liberty or property.” 

It is not conceivable that Congress could establish an 
executive tribunal and give it power to determine whether a 
citizen was a criminal or an undesirable person, and to 

sentence him to deportation or banishment. 

That is the kind of tribunal Justices Story and McLean 
denounced, and no one can question the soundness of their 
views as applied to the case of the present plaintiffs and their 

property. 

Neither the Collector of Internal Revenue or the Commis¬ 
sioner of Internal Revenue or the Secretary of the Treasury 
can exercise any such power, and, so far as any act of Con¬ 
gress attempts to confer any such authority, it is unconsti¬ 
tutional and void. . 

The Minnesota legislature passed an act creating a rail¬ 
road and warehouse commission and making its decisions 
conclusive and final and beyond any interference by the 
courts The State Supreme Court sustained the act, but the 
Supreme Court of the United States held it to be unconsti¬ 
tutional ( Chicago, etc., R. vs. Minnesota, 134 U. S., 418). 








59 


XII. 


Nor do we deny that Congress can fix the terms and con¬ 
ditions on which it will permit a suit to be maintained, 
either directly or indirectly, against the United States. 

The sovereignty of the United States is such that they 

cannot be sued without their consent. 

But common-law choses and rights in action are property. 
The right to maintain an action against the officers of the 
United States for any illegal or unconstitutional action on 
their part is a right of property, and entitled to the same 
protection under the Constitution as any other property. 

Can Congress abolish common-law rights and remedies 
without giving the aggrieved person a speedy and adequate 
remedy at law or a suitable remedy in equity? 

Could an act of Congress be sustained which absolutely 
prohibits any suit at law or in equity by citizens of the 
United States against the officers of the United States who 
are charged with the duty of assessing and collecting taxes, 
without providing for a direct or indirect remedy against 

the Government itself? . u 

We think these questions must be answered in the nega¬ 
tive. 


We will now make a final and, we hope, successful, assault 
on the legal stronghold held by the learned counsel who rep¬ 
resent the Commissioner of Internal Revenue and the 

Treasury 7 Department in this case. 

The proposition which they defend may be accurately and 

briefly stated as follows: 




‘The Government being in need of money lor its 
own support, or for defensive or offensive operations 
of its army and navy, Congress can pass an uncon¬ 
stitutional act levying taxes and can pih'ide that 
taxes so levied shall be assessed and Collected by the 
Government’s own executive officers without any 








resistance or interference on the part of taxpayers, 
until the tax has been collected and turned into the 
Treasure. 

“When that result has been accomplished the ag¬ 
grieved taxpayer can be required, as conditions for 
redress and a recovery of his money, (1) to apply to 
the same executive officer who assessed the tax to have 
the money refunded. (2) to allow the officer six 
months within which to announce his decision, wh lc ri 
can rarelv, if ever, be other than adverse, and (3) to 
bring an* action against the officer who collected the 
tax, with the delay and expense incident to such a 
suit, and when judgment is finally rendered to have 
interest added at five per centum per annum. 

Here we have every element, without a single deviation 
therefrom, of the forced loans to the king of English history. 

Forced loans were called “benevolences” on the theory 
that they were voluntary, though in fact extorted by the 
king from his richer subjects. They became in the reign of 
Edward TV (1461-1483) a very great grievance, and were 
abolished in the only parliament of Richard III, but he was 
regarded as a usurper, and the statute was ignored for nearly 
a century and a half. The commons did not approve of 
benevolences, except in the pusillanimous parliaments of 
Henry VIII, when acts were passed releasing the King from 
all the debts he had contracted, “by way of trust or loan, 
either upon any letter or letters under the King’s privy seal, 
general or particular, letter missive, promise, bond, or obli¬ 
gation of repayment, or by any taxation or other assessing 
by virtue of any commission or commissions, or by any other 
means, whatever it be, heretofore passed for that purpose.” 

There is no doubt about the compulsory character of the 

exactions called benevolences. 

Commissioners were sent into the counties and cities with 
directions to incite all men to a loving contribution accord¬ 
ing to the rates of their substance, except those whose lands 
were of a less annual value of 40s. or whose chattels were less 

than £15, 
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If any person withstood the solicitations of the commis¬ 
sioners, he was summoned before the privy council, and if 
he still stood out, would be either imprisoned or perhaps, as 
in the case of Reed, a London alderman, sent to the army 
and employed in the hardest and most perilous duty, and in 
garrison subjected to the greatest privations. 

One of the early events of the constitutional importance 
in the reign of Charles T was the imprisonment of five 
knights for refusing to obey privy seals for forced loans to 
the King. The warrant was signed by the Attorney General 
and stated that they were “committed hv the special com¬ 
mand of his majesty.” 

These arrest 4 * were a violation of Magna Charta, the statutes 
Confirmationes Chartarum, and De Tallagio Coneendendo. 
and every other statute of a constitutional nature in the his¬ 
tory of England, and for two reasons: (1) the forced loans 
were exacted without the consent of Parliament, and (2) no 

cause was set forth in the warrant. 

Sir Thomas Darnel, one of the imprisoned knights, sued 

out a writ of habeas corpas in the King’s Bench. It had been 
the rule that where an insufficient oaui-e of imprisonment 
was expressed in the warrant, to dischai* e the prisoner, hut 
if no cause was expressed the prisoner was remanded. This 
rule was followed and Darnel was remanded. 

Not long afterwards Parliament met, and the debate and 
proceedings began, resulting in the Petition of Right, which 
expressly provides: 

“That no man of what estate or condition that he 
be should he put out of lands or tenements, nor taken, 
nor mprisoned, nor disinherited, nor put to death 
without being brought to answer by due process of 

la ^That no man hereafter be compelled to make or 
yield any gift, loan, benevolence, tax or suchlike 
charge without common consent in Parliament. 



62 


The statesmen who framed our first American constitutions 
were verv familiar with the history of England under the 
Stuart dynasty, and the most momentous thing they did was 
to accept and adopt these provisions of the Petition of Right 
as a perpetual and eternal monument to their sagacity and 

wisdom. 

The compulsory collection of an unconstitutional tax is a 
deprivation of property without due process of law, and also 
a taking of private probity for public use without compen- 

sation. 

The history of the royal prerogative of purveyance from 
Magna Charta, chapters 28, 29, 30, 31 ( McKechnie’s Magna 
Charta. pp. 385-393), furnishes another illustration of what 
was sought by the constitutional provision that private prop¬ 
erty shall not be taken for public use without just compen- 

sation. 

No person can be compelled to loan money to the Govern¬ 
ment, and that is what compelling payment of an unconsti¬ 
tutional tax and permitting the victim to sue the United 
States, in the person of the collector, to get his money back, 
amounts to; it is nothing more or less, and there is no wa> 

of disguising or explaining this fact. 

We respectfully submit that subdivision 2 of division A 
of section 2 of the revenue act of Congress of October 3, 
1913, should be declared unconstitutional and void; that 
the decree below refusing an injunction and dismissing the 
bill of complaint should be reversed, etc. 

THOS. S. HOPKINS, ' 

Attorney for Appellants. 

FRED A. BAKER, 

Of Counsel. 
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rfonrt of |^oal8, |islrict of |otambia. 

OCTOBER TERM, 1914. 

No. 2705. 

JOHN F. DODGE and HORACE E. DODGE, 

Appellants, 

vs. 

WILLIAM H. OSBORN, Commissioner of Internal 

Revenue, Appellee. 

BRIEF FOR APPELLEE. 

Statement of the Case. 

The appellants (plaintiffs below) brought suit in the Su¬ 
preme Court of the District of Columbia against the appellee, 
as Commissioner of Internal Revenue, for the purpose of en¬ 
joining the assessment and collection of the surtax imposed 
upon appellants’ income, as provided for in section 2 of the 
act of Congress approved October 3, 1913 (38 Statutes at 

lm 



Large. 166-181), and obtaining an adjudication that such 
law is unconstitutional. 

The bill of complaint avers, in substance, that the 
appellants are citizens of Michigan and are partners in 
business and are the only persons interested in their firm; 
that each of them filed his return with the Collector of In¬ 
ternal Revenue for his district, showing the taxable income 
of John F. Dodge is $708,229.47 and the taxable income of 
Horace E. Dodge is $709,243.41, upon which the normal tax 
of one per cent is computed in the returns which are set out 
on pages 2, 3, and 4 of the record; that the surtax charge¬ 
able against appellants is $65,148.30. The appellants claim 
that the act of October 3, 1913, discriminates in favor of cor¬ 
porations and against individuals; that the tax imposed 
thereby is not uniform; that the law provides no opportunity 
to be heard before the assessment of the tax, and hence the 
law is unconstitutional and void. Various other grounds of 
objection to the tax in question are set forth in the bill, as 
well as argumentative matters seeking to create a case of 
equitable cognizance, which it would be unnecessary here 
to specify, as they will be hereafter brought to the attention 

of the court. . .... 

A motion to dismiss was interposed to the bill on behalt 

of the Commissioner of Internal Revenue (Rec., p. 21), 
which raised the point that the suit cannot be maintained be¬ 
cause its purpose was to restrain the assessment and collec¬ 
tion of a tax of the United States which the complainants 
had not paid : that no facts were stated to make a case cog¬ 
nizable by a court of equity; that there is a complete remedy 
at law; that the income-tax law is constitutional, and for 
other grounds. 

The motion to dismiss the bill was granted and a decree 
entered in accordance therewith, from which decree the 
plaintiffs below now appeal. 
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Assignments of Error. 

The twelve assignments of error (Rec., pp. 24, 25) may be 
grouped as follows: 

1 The court erred in holding the income-tax law consti¬ 
tutional. . ., 

2. The court erred in holding that section 3224, provid¬ 
ing “no suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court,” ap- 
plies to this case, and, if it does apply, in not holding that 

section 3224 was unconstitutional. 

3. The court erred in holding that there was adequate 

remedy at law and no relief in a court of equity. 


I. 

THE QUESTION OF JURISDICTION OF EQUITY TO 

ENTERTAIN THIS SUIT. 

The present suit is against the Commissioner of Internal 
Revenue. He is named as the only defendant, 1 he prayers 
of the bill are to enjoin him from assessing or collecting the 
income tax and to declare unconstitutional that part of the 
law imposing the surtax. The grounds for attempting to 
invoke the equitable jurisdiction of this court are : (1) That 
the act is unconstitutional; (2) to prevent a multiplicity of 
suits; (3) that there is no remedy at law, and (4) to prevent 
throwing a cloud upon the appellants’ real estate. e sha 
later in this brief show that, as a matter of law, each of these 
claims is groundless, and, as a matter of fact, there are no 
averments in the bill to show that the requisite conditions 
exist to invoke the jurisdiction of a court of equity upon 

either of the special grounds relied upon. 

From earliest times, both in England and in this country, 
the governments have, by statute, protected themselves from, 




and the courts have declined to lend aid through their in¬ 
junction process to taxpayers who seek to enjoin the govern¬ 
ment officers from collecting taxes as assessed by the legis¬ 
lature. Federal courts sometimes interfere by injunction 
with the collection of State taxes which are in violation of 
the Federal Constitution, but even this will not be done 
where there is adequate remedy at law. 

Shelton vs. Platt, 139 U. S., 591. 

Allen vs. Pullman Palace Car Co., 139 U. S., 658. 

Pacific Express Co. vs. Seibert, 142 X . S., 339. 

Cutting vs. Gilbert, o Blatchf., 259. 

State R. R. Tax- Cases, 92 U. S., 265. 

Milwaukee vs. Koeffier, 116 X. S., 219. 


It is conclusively settled by an unbroken chain of de¬ 
cisions of the Supreme Court of the X nited States that Fed¬ 
eral courts will not enjoin the levy and collection of State 
taxes on the single ground of illegality, but that some special 
circumstances, such as the avoidance of a multiplicity of 
suits, the casting of a cloud upon the title of real estate, or 
some injurv that cannot be remedied by an action at law, 
must be averred in addition to the single fact of illegality of 
the tax before a court of equity will take cognizance of the 
controversy and interpose by injunction. 

Dows vs. City of Chicago, 11 Wall., 108. 

Hannewinkle vs. Georgetown, 15 Wall., 548. 

State Railroad Tax Cases, 92 IT. S., 575. 

Milwaukee vs. Koeffier, 116 U. S., 219. 

Shelton vs. Plait, 139 U. S., 591. 

Pittsburgh, etc., Ry. vs. Board of Pub. Works, 172 

U. S., 32. 

Arkansas Building Association vs. Madden, 175 
U. S., 269. 

Burgdorf vs. D. C., 7 App. D. C., 405. 

Illinois Life Ins. Co. vs. Newman, 141 Fed., 440. 
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In Dows vs. City of Chicago, supra, Mr. Justice Field says: 

“According to the view we take of this case, it is 
unnecessary to consider the force of any of the objec¬ 
tions urged by the appellants to the decrees rendered. 
Assuming the taxi to he illegal and void, we do not 
think any ground is presented by the bill •justifying 
the interposition of a court of equity to enjoin its co- 
lection. The illegality of the tax and the threatened 
sale of the shares for its payment constitute of them¬ 
selves alone no ground for such interposition, lhere 
must be some special circumstances attending a 
threatened injury of this kind, distinguishing 1 
from a common trespass, and bringing the ca^e 
under some recognized head of equitv juris¬ 
diction before the preventive remedy of injunction 
can be invoked. It is upon taxation that the several 
States chiefly rely to obtain the means to carry on 
their respective governments, and it is of the utmost 
importance to all of them that the modes adopted to 
enforce the taxes levied should be interfered with as 
little as possible. Any delay in the proceedings of the 
officers, upon whom the duty is devolved of collect¬ 
ing the taxes, may derange the operations of govern¬ 
ment, and thereby cause serious detriment to the 

^ “No court of equity will, therefore, allow its in¬ 
junction to issue to restrain their action, except where 
it may he necessary to protect the rights of the citizen 
whose property is taxed, and he has no adequate rem- 
edv by the ordinarv processes of the law. It must 
appear that the enforcement of the tax would lead to 
a multiplicity of suits, or produce irreparable in¬ 
jury, or where the property is real estate throw a 
cloud upon the title of the complainant before the 
aid of a court of equity can he invoked. In the rases 
where equity has interfered, in the absence of these 
circumstances, it will 1* found, upon examination, 
that the question of Jurisdiction was not raised, or 

“The partv of w’hom an illegal tax is collected has 
ordinary ample remedy, either by action against the 
officer making the collection or the body to whom the 
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tax is paid. Here such remedy existed. If the tax 
was illegal, the plaintiff protesting against its enforce¬ 
ment might have had his action, after it was paid, 
against the officer or the city to recover back the 
money, or he might have prosecuted either for his 
damages. No irreparable injury would have followed 
to him from its collection. Nor would he have been 
compelled to resort to a multiplicity of suits to de¬ 
termine his rights. His entire claim might have been 
embraced in a single action/’ 

All the other cases cited above uniformly follow the 
principles laid down in the Dows case. 

These decisions announce the limitations upon the Federal 
courts in dealing with State tax cases, and would, in our 
opinion, he sufficient of themselves to justify the court in 
denying relief in the present case, if the question at issue 
involved the restraining of the collection of a State rather 
than a Federal tax. The principles, however, are the same. 

Congress, moreover, has by various statutes restricted the 
powers of courts of equity to issue writs of injunction, 
and also provided a complete remedy to a taxpayer, 
who has paid an unjust or illegal tax under pro¬ 
test. to recover the amount paid, together with dam¬ 
ages and costs, in a suit against the collector. Tn 
so doing Congress provides for a complete and adequate 
remedy to the aggrieved taxpayer, and the suit provided for, 
although nominally against the collector, is, in reality, a stat¬ 
utory suit against the United States, which has through Con¬ 
gress consented that it may he sued in such form of action. 
Congress has also enacted administrative tax measures to 
guard against injustice. Tn so consenting, Congress placed 
a limitation upon the taxpayer’s right to maintain such suit, 
both limiting him as to time and requiring him to apply to 
the Commissioner of Internal Revenue for rehate or refund 
of the tax prior to instituting suit, and also requiring the tax 
to be paid under protest. The statutes referred to are as fol¬ 
lows: 





Revised Statutes: 

“Section 723: Suits in equity shall not be sus¬ 
tained in either of the courts of the United States in 
any case where a plain, adequate and complete 
remedy may be had at law’ (Judiciary Act of 1789). 

“Section 3210. The gross amount of all taxes and 
revenues received or collected by virtue of this title, 
or of any law hereafter enacted providing internal 
revenue, shall be paid, by the officers receiving or 
collecting the same, daily into the Treasury of the 
United States,” etc. 

“Section 3220. The Commissioner of Internal 
Revenue, subject to regulations prescribed by the Sec- 
retarv of the Treasury, is authorized, on appeal to 
him made, to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected, all penal¬ 
ties collected without authority, and all taxes that ap¬ 
pear to be unjustly assessed or excessive in amount, 
or in anv manner wrongfully collected; also to repay 
to any collector or deputy collector the full amount 
of such sums of money as may be recovered against 
him in any court, for any internal taxes collected 
by him, with the cost and expenses of suit; also all 
damages and costs recovered against an\ assessor, as¬ 
sistant assessor, collector, deputy collector, or in¬ 
spector, in any suit brought against him by reason of 
anything done in the due performance of his official 

^ U “Section 3226. No suit shall be maintained in any 
court for the recovery of any internal tax alleged to 
have been erroneously or illegally assessed or col¬ 
lected or of anv penalty claimed to have been col¬ 
lected’without authority, or of any such alleged to 
have been excessive or in any manner wrongfully 
collected, until appeal shall have been duly made to 
the Commissioner of Internal Revenue, according to 
the provisions of law in that regard, and the regula¬ 
tions of the Secretary of the Treasury established m 
pursuance thereof, and a decision of the Commis¬ 
sioner has been had therein: Provided, That if such 
decision is delayed more than six months from the 
date of such appeal, then the said suit may be 
brought, without first having a decision of the Com- 



missioner, at any time within the period, limited in 
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“Section 3227. No suit or proceeding for the re- 
covery of any internal tax alleged to ha\ e been erro¬ 
neously assessed or collected, or any penalty alleged 
to have been collected without authority, or of any 
sum alleged to have been excessive, or in any man¬ 
ner wrongfully collected, shall be maintained in any 
court, unless the same is brought within two years 
next after the cause ol action accrued. 

“Section 989. When a recovery is had in any 
suit or proceeding against a collector or other officer 
of the revenue for any act done by him, or for the 
recovery of any money exacted by or paid to him 
and by him paid into the Treasury, in the perform¬ 
ance of his official duty, and the court certifies that 
there was a probable cause for the acts done by the 
collector or other officer, or that he acted under the 
directions of the Secretary of the Treasury, or other 
proper officer of the Government, no execution shall 
issue against such collector or other officer; but the 
amount so recovered shall, upon final judgment, be 
provided for and paid out of the proper appropriation 
from the Treasury.” 

By section L of the present income-tax law it is provided: 

“That all administrative, special and general pro¬ 
visions of law, including the laws in relation to as¬ 
sessment, remission, collection, and refund of inter¬ 
nal taxes not heretofore specifically repealed and not 
inconsistent with the provisions of this section, are 
hereby extended and made applicable to all the pro¬ 
visions of this section and to the tax herein imposed. 

The above-quoted statutes for the administration of the 
internal-revenue laws have stood the test of time, and they 
are based upon the wise principle that a government whose 
existence depends upon the collections of its taxes must not 
be interfered with by suits to enjoin the collection of those 
taxes. These laws require the taxpayer to pay the tax and 
give him ample remedy for the recovery of the amount paid, 




together with interest and costs, in a suit against the collector. 

In the case of State Railroad Tax Cases, 92 U. S., 575, 
613, the court said: 

“It has been repeatedly decided that neither the 
mere illegality ot the tax complained of, nor its in¬ 
justice nor irregularity, of themselves, give the right 
to an injunction in a court of equity. * * * 

“The Government of the United States has pro¬ 
vided, both in the customs and in the internal 
revenue, a complete system of corrective justice in 
regard to all taxes imposed by the General Govern¬ 
ment, which in both branches is founded upon the 
idea of appeals within the executive departments. If 
the party aggrieved does not obtain satisfaction in 
this mode, there are provisions for recovering the tax 
after it has been paid, by suit against the collecting 
officer. But there is no place in this system for an 
application to a court of justice until after the money 
is paid. 

“That there might be no misunderstanding of the 
universality of this principle, it was expressly en¬ 
acted, in 1867, that ‘no suit for the purpose of re¬ 
straining the assessment or collection of any tax shall 
be maintained in any court/ Rev. Stat., sect. 3224. 
And though this was intended to apply alone to 
taxes levied by the United States, it shows the sense 
of Congress of the evils to be feared if courts of 
justice could in any case interfere with the process of 
collecting the taxes on which the Government de¬ 
pends for its continued existence. It is a wise policy. 
It is founded in the simple philosophy derived from 
the experience of ages, that the payment of taxes has 
to be enforced by summary and stringent means 
against a reluctant and often adverse sentiment, and 
to do this successfully, other instrumentalities and 
other modes of procedure are necessary, than those 
which belong to courts of justice.” 

Congress, thus having provided a remedy for an aggrieved 
taxpayer, in order to leave no question of doubt as to the 
extent of section 723 of the Revised Statutes in its ap¬ 
plicability to suits to restrain the assessment and collection 
2m 
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of taxes, went further, and, in 1867, by statute specifically 
denied the right to maintain such actions, as we shall now 

show. 


A. 

This Suit, to Restrain the Assessment and Collection of a 
Federal Tax, Cannot be Maintained in Any Court. 

At the threshold of this case we are met with a statutory 
inhibition enacted on March 2, 186/ (14 Stat., 475), as 
an amendment to section 19 of the act of July 13, 1866 (14 
Stat., 152). It now appears as section 3224 of the Revised 
Statutes in the following words: 

“No suit for the purpose of restraining the assess¬ 
ment or collection ot any tax shall be maintained in 
any court.’’ 

It has been repeatedly contended that this statute applies 
only to taxes improperly assessed, but it has as often been 
held that the statute applies to all assessments of taxes, legal 
or illegal, made under color of their offices by internal reve¬ 
nue officers having general jurisdiction of the subject of 
assessing taxes. That the question whether the statute 
under which the assessment is made is unconstitutional or 
not will not be inquired into in an injunction suit was 

held in: 

Snyder vs. Marks, 109 U. S., 189. 

Pollock vs. L. Sc T. Co., 157 U. S., 608 (dissenting 
opinion). 

Alkan vs* Bean, 8 Bis., 83. 

Kensett vs. Stivers, 10 Fed., 517. 

Howland vs. Soule, Deady (U. S.), 413. 

Robbins vs. Freeland, 20 Fed. Case No. 11,883. 
Delaware R. R. vs. Prettyman, 7 Fed. Case No. 3767. 
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In the last-men toned ease Judge Bradford in holding that, 
on account of the prohibition contained in the act of 18 , 

the court will not, in a suit to enjoin the collection of the 
tax, hear argument on the question of the unconstitutionally 
of the law or invalidity of the act of Congress under which it 
has been assessed, however firmly fixed may be its opinion 
that the law, when tested in another form of action will be 
found unconstitutional, invalid or inoperative. He held 
that, even assuming that a Federal statute was unconstitu¬ 
tional, or that there was no law whatever under which the 
collector assumed to act—“yet the court would not allow 
that inquiry to be made and argued in an injunction sui 
on account of the provisions of section 3224 R. S. U. S. T e 
court also said: 


“The plain purpose of the law was to prevent any 
person disputing the validity of a tax bv injunction 
process, assessed by a United States Assessor under 
the anthoritv of an act of Congress. Any defense to 
the pavment of such a tax by this means, whether 
founded on irregularity, unconstitutionally, ur wan 
of authority to impose such tax, is equally JataJ to 
the purposes and intention of the law ... 

“The United States Congress considered that the 
exigencv of public affairs, in connection with the 
prompt' collection of a large revenue, made it unsate 
and impolitic to give to every taxpayer the summary 
remedv of injunction against its sworn officers when 
in the discharge of their official duties in the collec¬ 
tion of the necessary means to support the Govern¬ 
ment, and to make clear and positive that which it is 
believed on good legal authority rested in the power 
of the courts to do without the intervention of an act 
of Congress, passed the act forbidding any court to 
maintain an injunction suit as above recited it is 
a mistake to sav that this is a denial of right to the 
citizen. It is not a refusal to hear his complaint, or 
to give him a full opportunity in the usual course 
of law to redress his grievances, but it is a refusal to 
give him and all the taxpayers alike the extraordi¬ 
nary and summary process of injunction, by which 










all matters are brought to a standstill, and the public 
finances locked up until the question of right is de¬ 
termined.’’ 

In Howland vs. Soule, supra, the contention was that the 
tax was an illegal tax. and, therefore, no tax, and hence a 
suit to enjoin the collection of the demand is not a suit to 
restrain the collection of a tax. Hut the court held that, 
although it might find the tax to be illegal, yet the suit 
could not be maintained on account of the prohibition of 
the act of 1867. 

In AlJcan vs. Bean, supra, the last-mentioned case was fol¬ 
lowed and applied. 

In Kensett vs. Stivers, 10 Fed., 517 (C. C.), Justice Blateh- 
ford fully reviewed the prior authorities interpreting the 
Act of March 2. 1867, now section 3224 of the Revised Stat¬ 
utes. and said: 

“By section 10 of the act of March 2, 1867 (14 
St. at Large, 475), it was enacted that section 19 of 
the said act of 1866 be amended ‘bv adding the fol¬ 
lowing thereto: “And no suit for the purpose of re¬ 
straining the assessment or collection of a tax shall 
be maintained in any court.’ The word ‘any’ appears 
to have been inserted by the revisers. The enact¬ 
ment in section 3224 ought not to be construed as 
having any other meaning than it had when, after 
the act of 1867, it formed a part of section 19 of the 
act of 1866 bv being added thereto. The first part 
of section 19 related to a suit to recover hack money 
paid for a ‘tax alleged to have been erroneously or 
illegallv assessed or collected,’ and the section, after 
thus providing for the circumstances under which 
such a suit might be brought, proceeded to say that 
‘no suit for the purpose of restraining the assessment 
or collection of tax shall be maintained in any court.’ 
By all the rules for construing statutes the addition 
of 1867 may properly be construed as in pari materia 
with the previous part of the section, and as relating 
to the same subject-matter. As the ‘tax spoken of 
in the first part of the section is a ‘tax alleged to have 
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been erroneously or illegally assessed or collected/ 
and as, though an allegation of illegality or error is 
made, the thing is still called, sub moao, a tax, in 
the first part of the section, it would seem proper to 
hold that when the section speaks of tax in the ad¬ 
dition it means a thing which is in a condition to be 
collected as a tax, and is claimed by the public au¬ 
thorities to be a tax, although on the other side it is 
alleged to have been illegally or erroneously assessed. 
This would dispose of the view that section 3224 m 
speaking of a ‘tax.’ means only a legal tax and- that 
an illegal tax is not a tax, and so does not fall within 
the inhibition of the statute, and the collection ot it 
mav be restrained.” 


In Snyder vs. Marks , Collector, 109 U. S., 189, it was 
claimed that the word “tax” as used in section 3224 means 
only a tax which is authorized by a constitutional law, and 
not one that has been erroneously or illegally assessed, but 
the court held to the contrary, and refused to enjoin the col¬ 
lection of the tax, saying: 


“There is, therefore, no force in the suggestion that 
section 3224. in speaking of a/tax,’ means only a legal 
tax - and that an illegal tax is not a tax, and s ° does 
not fall within the inhibition of the statute, and the 
collection of it may be restrained.” * 

The court, after reviewing the history of section 3224, said: 

“The inhibition of section 3224 applies to all 
assessments of taxes, made under color of their of¬ 
fices, by internal revenue officers charged with gen¬ 
eral jurisdiction of the subject of assessing taxe* 
against tobacco manufacturers. The remedy of a 
suit to recover back the tax after it is paid is provided 
bv statute, and a suit to restrain its collection is for¬ 
bidden. The remedy so given is exclusive, and no 
other remedy can be substituted for it. Such has 
been the current of decisions in the circuit courts 
of the United States, and we are satisfied it is a cor- 
reet view of the law. Howland vs. Soule, Deady, 
413; Pullan vs. Kinsinger, 2 Abbott, U. S., 94 1 Rob¬ 
bins v*. Freeland, 14 Int. Rev. Rec., 28; Delaware 
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R. R. Co. vs. Pretty man. 17 id., 99; United States vs. 
Black, 11 Blatchford, 538, 543; Kissinger vs. Bean, 

7 Bissell. 60; United States vs. Pacific Railroad, 4 
Dillon, 66, 69; Alkan vs. Bean, ’23 Int. Rev. Rec., 
351; Kensett vs. Stivers, 18 Blatchford, 397. In 
Cheatham vs. United States, 92 I . S., 85, 88, and 
again in State Railroad Tax Cases, 92 U. S., 575, 
613. it was said by this court, that the system pre¬ 
scribed by the United States in regard to both cus¬ 
toms duties and internal-revenue tax, of stringent 
measures, not judicial, to collect them, with appeals 
to specified tribunals, and suits to recover back mon¬ 
eys illegally exacted was a system of corrective justice 
intended to be complete, and enacted under the right 
belonging to the (government to prescribe the condi¬ 
tions on which it would subject itself to the judgment 
of the courts in the collection of its revenues. In the 
exercise of that right, it declares, by section 3224, 
that its officers shall not be enjoined from collecting 
a tax claimed to have been unjustly assessed, when 
those officers, in the course of general jurisdiction 
over the subject matter in question, have made the 
assignment and claim that it is valid. 

In the case of Moore vs. Miller, 5 App. D. C., 413, 431, 
Mr. Justice Hagner, whose opinion was adopted by this court 
as the statement of the case, held that section 3224 applied 
to the former income-tax law, although that law was claimed 
to be unconstitutional. In his opinion he said; 

“The complainant further insists that section 3224, 
if it has any application to this income tax, is itself 
illegal, as depriving a party of the means of testing 
the validity of an unconstitutional statute. * * * 

“The regulation of remedies rests entirely with 
the legislature, subject only to the limitation that 
some substantial mode of redress is left to the citi¬ 
zen. The act of 1867 (section 3224) was evidently 
intended to prevent the ruinous consequences that 
might result to the credit or even the existence of 
the" Government, if the courts everywhere on the ap¬ 
plication of different persons had full authority to 
restrain all proceedings under laws to collect its rev¬ 
enues.” 
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Mr Justice Hagner then refers to the legislation re¬ 
straining the power of United States courts to grant injunc¬ 
tions, and continues: 

“The act of March, 1867 (section 3224), was but 
another exercise of the power to regulate the remedy 
bv injunction; and there can be no ground for ques¬ 
tioning its validity; as there was left a substantial 
mode of redress to the citizen against illegal taxation. 

This court, in reviewing Judge Hagner’s decision, said, 
through Mr. Chief Justice Alvey. 

‘•The court is asked to take cognizance of and deal 
with the case before the facts are brought into exist¬ 
ence to constitute the foundation for the exercise of 
jurisdiction, even supposing the court competent to 
extend relief by injunction, notwithstanding the posi¬ 
tive prohibitory terms of the statute, embodied in 
section 3224 of the Revised Statutes of the Lnited 
States, which declares that ‘no suit for the purpose 
of restraining the assessment or collection of am 
tax shall he maintained in any court. . 

“The learned justice below has considered this 
case at large, and has decided all the questions at¬ 
tempted to be raised by the bill, and he has reached 
the Conclusion that there was no sufficient ground 
presented to justify the exercise of the restraining 
power of a court of equity, in any aspect of the case. 
\nd without considering and deciding the main 
questions presented by the bill, we concur in the con¬ 
clusion reached by the justice below. 

I 

Tn the case of Pullan vs. Kindnger, 2 Abbott (U. S.), 

94 reared to with approval by the Supreme Court ,n 

fnyder vs. Marks, 109 U. S„ 189, it was held that section 
19' of the internal-revenue act of July 13, 1866 as amended 
bv the act of March 2, 1867 (now sections 3224 and 3-26 
of the Revised Statutes), is constitutional. In referring o 
the act of 1867, the court, Emmons, J., says: 

“According to the English equity, an injunction 
would not go in any case at all analogous to that at 
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bar. Wide as the departures are from these principles 
in some of the State courts, all disclaim the jurisdic¬ 
tion per se. By the rarity and exceptional character 
of their interposition they authorize the assertion of 
the general rule that there was no remedy by injunc¬ 
tion to prevent the collection of an illegal tax. Irre¬ 
spective of all legislation, there was neither reple\in 
nor injunction. The wrong must be submitted to 
and suit at law brought to recover damages for its 
infliction. 

“In what, then, is the constitution or the general 
principles of good government violated? In order 
to save the citizen the delay and expense ot a suit 
to recover back the payment which he deems unlaw¬ 
ful, a speedy and inexpensive appeal is given to the 
Commissioner, who is directed to refund all moneys 
paid upon illegal assessment. If dissatisfied with his 
decision, the citizen may sue in the courts, which, up 
to that of last resort, are open. He ma' r sue liis Gov¬ 
ernment as freely as his neighbor, and when judg¬ 
ment is recovered, the National Treasure is devoted to 
its payment. Neither judicial forms nor trial by 
jury is denied. 

“When it is added that provisions for appeal and 
review, far less generous and protective than these, 
have, in the State tribunals, without exception, been 
adjudged, upon common law grounds, to be exclusive, 
and that the statute prohibiting an injunction in this 
case was wholly unnecessary, enacted only as a politic 
and kindly publication of an old and familiar rule, 
it would seem as if nothing was left for doubt or dis¬ 
cussion.” 

A statute of the State of Tennessee, similar to section 3*224, 
which also gave the taxpayer remedy at law in an action 
against the collector to recover taxes paid under protest, was 
pronounced bv the Supreme Court an adeejuate remedy at 
law 7 and simple and effective. 

Tennessee vs. Sneed, 96 U. S., 69; 

Sheldon vs. Platt, 139 U. S., 591. 








In Nye vs. Washburn, 125 Fed., 817, the court in sus¬ 
taining a demurrer to a bill praying an injunction against 
the collection of a tax on personal property on the groun 
that such suit was prohibited by section 3224, K. 8. U ft., 

“This is a suit in equity to enjoin the collection 
of a tax upon personal property, and is in violation 

r n%m Xf Stt" * f * pSff has 

^‘adequate remedy in the law, by paving the: tax, 

dence that the collection of taxes on Phonal prop 
erty should be stayed by injunction. \\ *‘ ene '® r t !‘® 
D arty injured, or supposed to be injured, has an a 
ouate remedy in the law, it is contrary to public 
policy that the collection of taxes should be tied up in 

that way.” 

In United States vs. Black , 11 Blatclif., 538, 543, the 
court said: 

“The action brought to recover a tax from the col¬ 
lector after its payment, seems to be the only mode in 
S the amount of the tax can be determined by 
anv court. By the provision that no suit can be main 
tamed for the purpose of restraining either the as¬ 
sessment or collection of any tax, the statute has 
in fact provided that the payment must be made at 
ah events whether the tax was justly or unjustly 
levied, and that redress for any unjust exaction must 
be sought subsequently.” 

Tn Kissimer vs. Bean-, 7 Bis., 60, the Commissioner had 
asse^ed against the plaintiff a tax on distilled spirits, and the 
plaintiff filed a bill against the collector to restrain its col- 
,. TVici court refused an injunction. 

vJm SM. ... MS* S'*-* (4 Pill.. W), M. 

eral Case No. 15983, Justice Miller said: 

“Coneress has passed a statute expressly forbidding 
the granting of an injunction for that purpose. 

3m 
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. * * * If the tax is unjustly assessed or supposed 

to be unjustly assessed, the remedy allowed is an ap¬ 
peal to the Commissioner of Internal Revenue 
* * *. And we have said over and over again, in 

our courts, that that was a complete and exclusive 
system of correctional justice in regard to the co - 
lection of taxes unjustly assessed, that it was the only 
system, and by that ruling we abide. 

In Miles vs. Johnson, Collector, 59 Fed., 38, it was held 
that a mandatory injunction requiring a collector to accept 
an export bond and allow the withdrawal for export without 
requiring payment of the tax thereon, is in effect a bill to 
restrain the collection of internal revenue taxes and lorbi 

den by Section 3224, R. S. U. S. 

In Burgdorf vs. District of Columbia, i App. D. C., 405, 
it was held that a suit for an adjudication to restrain a sale 
of land for payment of taxes in arrears could not be main¬ 
tained. Chief Justice Alvey said: 

‘ The provision of the Rev. Stat., Sec. 3224, re¬ 
ferred to applies with full force to this case, where 
he tax is assessed by the authority of the Congress ot 
the United States, and is required "hen collect^ 
to \ye paid into the Treasury of the United states, 

( Vet 1878, chap. 180, sec. 4), and the application to 
have its collection restrained is made to a court of the 
United States.” 

These words of the first Chief Justice of this court are par¬ 
ticularly applicable to the case now under consideration. In 
the present income-tax law Congress has provided that a sup 
tax should be levied on incomes upward of $20,000 ihe 
Commissioner of Internal Revenue is required to make the 
assessment upon the basis of the return made by the tax¬ 
payer if such return is not disputed. He is the duly con¬ 
stituted officer of the Government, exercising the functions 
of his office, and directed by Congress to make the assessment 
in accordance with the provisions of the income-tax law. e 
is therefore, the officer de facto, as well as de jure, making 
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an assessment by the authority of Congress. W e hav e -een 
that the Supreme Court decided in the case of Snyder vs. 
Marks 109 U. S., 189, that when an officer so acts it is im¬ 
material whether the statute under which he assumes to make 
the assessment is constitutional or not. Again, we have seen 
that section 3210, R. S. U. S., requires the collector to pay 
all taxes collected daily into the Treasury, and by section 
989 the amounts recovered in an action against the collector 
shall, on final judgment, be paid out of the Treasury. There¬ 
fore, we submit that the present case fully and completely 
comes within the language used by Chief Justice Alvey, and 
this suit may not, therefore, be maintained. 

Since the enactment of what is now section 3224, K.b. 

U S the only case of which we are aware, in which the 
equitable jurisdiction of the court has been successfully in¬ 
voked to test the constitutionality of a Federal tax aw, is 
that of Pollock vs. Farmers’ Loan & Trust Co., 15/ • •> 

429. In that case a bill was filed by a stockholder to prevent 
a trust company from voluntarily making returns or le 
imposition and payment of a tax to prevent the voluntary- 
action of the trust company and not to enjoin the assess¬ 
ment and collection of the tax. The ground upon which 
the court, speaking through Mr. Chief Justice luller, as 
sumed jurisdiction was stated as follows: 

“The jurisdiction of a court of equity to prevent a 
threatened breach of a trust or the misapplication o 
diversion of the funds of a corporation by illegal pay¬ 
ments out of its capital or profits has been frequently 

sustained.’’ * * * 

And the Chief Justice stated the circumstances under 
which the court proceeded to judgment upon the merits as 

follows: 

“The objection of adequate remedy at law was not 
raised below nor is it now raised by appellees, if it 
could be entertained at this stage of the proceedings, 
and, so far as it was within the power of the Govern- 







ment to do so, the question of jurisdiction for the pur¬ 
pose of the case was explicitly waived on the argu¬ 
ment. The relief sought was in respect to the volun¬ 
tary action of this defendant company and not m re¬ 
spect to the assessments and collections themselves. 
Under these circumstances we should not feel justified 
in declining to proceed to judgment upon the merits. 

In the Pollock case no Government officer was named 
party defendant, as in the present case. No relief was prayed 
against the Government officials or the L nited States. The 
prayers of the hill were three in number: (1) That the tax 
he declared unconstitutional; (2) that the defendants (the 
trust company and the individuals as directors of the com¬ 
pany) be restrained from voluntarily complying with the 
provisions of said act and making the lists, returns, and state¬ 
ments above referred to, or paying the tax aforesaid, and (3) 

a praver for general relief. . . „ 

The brief filed on behalf of the United States in the Su¬ 
preme Court begins with the following words: 

“The undersigned, by leave of court, submit a 
brief on behalf of the United States which is inter¬ 
ested in the present controversy, although not made 

a party to the suit.” 

On page 3 of the Government’s brief it is said: 

“It is not, however, desired to postpone the de¬ 
cision* of the constitutional questions before this 
court So far as it is in the power of the under¬ 
signed to waive objections to the form of action for 
the purpose of this case only, they are waived. Such 
objections are not in the strictest ^ nse ^nsdictiona . 
Hollins vs. Brierfield Co., 150 U. S., 371, 380. 

In the report of the oral argument of the Attorney Gen¬ 
eral it is said: 

“The chief interest of the Government in the pres¬ 
ent litigation relates to the constitutional questions 
which the several plaintiffs allege to be involved. 
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Whether they are really involved or not or whether 

the suits should and must ^ disposed 

grounds, is a matter upon which I do not care to 

heard.” 

That the Supreme Court did not desire to have the 
ease treated as a precedent for courts of equity fc> assu 
jurisdiction in suits to restrain the collection of taxes 

brought against Government officials is shown by the stm g 

dissenting opinion of Mr. Justice White, 157 L. S„ bOO, 
612, where it is said: 

“The complainant’s attempt to establish a right to 
relief upon the ground that this is not a suit to en- 
join the tax, butoneto enjoin the corporation from 

Pa “The'assertion that this is only a suit to 

SttSBfcSSpS 'SuJxz 

l^hed bv suit in anv court. * 1 . 6 

that the collection of the tax «J« » 

cannot be restrained by any proceedmgs 

ever its form, directly against the officer charged wun 

the duty of collecting such tax. — 

One of the cases involving the constitutionality of the 
former income-tax law arose in this jurisdiction and was a 
suit by an individual against the Commissioner-of Interna 
Revenue Moore vs. Miller, 5 App. D. C., 413. lhe bill 

averred that the plaintiff was a stockholder f Z't 

porations and had an income in excess of $4,000, and that 
the defendant, the Commissioner of Internal Revenue, 
‘‘threatens that he will, under provisions of said act, proceed 
th. sum of two p« <-eot upon the .mount of <»m- 
nlamant’a income," etc. The caw of Moore ve. Miller, al- 
though argued to the Supreme Court at the same time with 
the other income tax cases, including the Pollock case, was 
never decided by that court, presumably because the ques- 





tion of jurisdiction was directly raised in the court below 
and in the Court of Appeals in that case, wherein the Com¬ 
missioner of Internal Revenue was the defendant. This 
would have required the court, in view of its prior decisions 
and the decisions of the Federal courts, to have denied relief 
in that case. It is customary when several cases, involving 
constitutional or other questions, are argued at or about the 
same time before the Supreme Court, for the court to decide 
the main issues in one case and to deliver memorandum opin¬ 
ion on the other, stating that such other case is affirmed or 
reversed upon the decision of the case in which the extended 
opinion is rendered. No decision, however, was rendered in 
the Moore vs. Miller case by the Supreme Court, and this 
leads to the strong presumption that the court could not have 
entertained jurisdiction over the objection of the Govern¬ 
ment, as it did in the Pollock case where such point was 
raised but waived. 

In Corbas vs. Alaska Treadwell Gold Min. Co., 99 Fed., 
334 (D. C.), affirmed in 187 II. S., 457, in referring to the 
Pollock case (p. 337), it is said: 

“Their (Mr. Justice White and Mr. Justice Har¬ 
lan’s) opinion, with the authorities cited, leads me to 
the conclusion that had the question of jurisdiction 
been raised in the court below, and insisted upon in 
the Supreme Court, the case would not have been 
heard upon its merits.” 

In Straus vs. Abrast Realty Co., 200 Fed., 327, an applica¬ 
tion was made by a director for an injunction against the 
defendant company, to restrain that company from paving 
the Collector of Internal Revenue the corporation tax against 
it under the act of August 5, 1909. The Collector of In¬ 
ternal Revenue was made a party and ordered to show cause 
why the injunction should not issue. The court, in deny¬ 
ing the relief sought, relied upon section 3224 of the Re¬ 
vised Statutes and distinguished the case of Pollock vs. 
Farmers' Loan & Trust Co., 157 U. S., 429, and said: 
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“The complainant seeks to do the very thing that 
the law prohibits. * * * In this case, however, 

the collector is a party to the order to show cause, 
and the United States Attorney has appeared specially 
for him in opposition. 

“The application for a preliminary injunction is 
denied.” 

- V- -' 4 

i ' ‘ 0 I 4 • ’ 

We therefore submit that, since the enactment in 1867 of 
what is now section 3224 of the Revised Statutes, theie has 
not been a single case in which the Commissioner of Internal 
Revenue, or a collector, was named party defendant, where 
an injunction was granted to restrain the assessment or col¬ 
lection of a Federal tax by such Government officer. In each 
instance where the question of jurisdiction of the court to 
maintain the suit has been raised, relief has been denied. 
The prayers of the present bill bring the case fully and com¬ 
pletely within the purview of section 3224, and the appellee s 
motion to dismiss directly raises the question of jurisdiction 
for and on behalf of the Commissioner of Internal Revenue, 
who is sought to be restrained from the assessment and col¬ 
lection of the tax. Congress has said that such suit shall not 
be maintained in any court, and this legislative direction 
is controlling in the present case. 


1. 

There are no Constitutional Restrictions upon the Power 
of Confess to Deny the Courts of the District of Columbia 
the Power to Issue Injunctions in Specified Cases. 

We have seen that Congress has provided an aggrieved 
taxpayer with an adequate remedy against an improper or 
unlawful assessment, by paying the tax under protest and 
bringing suit against the collector for its recovery. It is a 
principle of law too well established to require the citation 
of authorities, that no one has a vested right in any par- 
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ticular form of remedy, and also that Congress, or the legis¬ 
lature, may alter the remedy at will, provided it leaves some 

remedy to litigants. 

Counsel for appellants argued below that, as the Consti¬ 
tution declares (article III, section 1) the judicial power of 
the United States shall be vested in one Supreme Court and 
such inferior courts as Congress may from time to time or¬ 
dain and establish, and that their jurisdiction shall extend 
to all cases of law and equity arising under the Constitu¬ 
tion, Congress may not deprive the courts of the United 
States of the right to issue injunctions in tax cases. The 
equitable powers of the courts of the United States ha\e fre¬ 
quently been held to be the same as the powers of the Eng¬ 
lish chancery courts at the adoption of the Constitution, and 
so remain unless altered by statute. We fail, however, to 
find that the English courts of chancery assumed jurisdiction 
and granted relief in any case like the present. On the 

other hand, they frequently refused to do so. 

Counsel for appellants has assumed that the Supreme 
Court of the District of Columbia is a constitutional court 
of the United States, created under and by virtue of article 
IIU section 1, of the Constitution, and subject to the con¬ 
stitutional limitations applicable to those courts. It is un¬ 
necessary to enter into a discussion of what those limitations 
are. They have no application to the courts of the District 
of Columbia in the particulars contended for. The Supreme 
Court of the District of Columbia is not a constitutional 
court of the United States. It is not part of the general 
judicial system of the United States. It was created by Con¬ 
gress, not under article III, section 1, of the Constitution, 
but under the authority contained in article 1, section 8, 
which provides that Congress shall enact all laws necessary 
for the welfare of the Federal District. 

In re Macfarland, 30 App. D. C., 365. 

Capital Traction Co. vs. Hof, 174 U. S., 1. 

Moss vs. United States, 23 App. D. C., 475. 

United States vs. Mills, 11 App. D. C., 500. 
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From these authorities it will be seen that, although the 
Supreme Court of the District of Columbia is a court of 
the United States, its organization and jurisdiction is 
not derived immediately from the Constitution, as is 
the case of the Federal district and circuit courts, 
but only mediately through article I, section 8, un¬ 
der the Congressional power to legislate for the District 
of Columbia, Under this authority it is the power and duty 
of Congress to provide the District of Columbia with courts. 
These courts are the creatures of Congress. Congress may 
enlarge or curtail their jurisdiction, or abolish these courts 
altogether and substitute others in their place, as it has often 
done. The power of Congress over the courts of the District 
of Columbia is unlimited, so long as it does not contravene 

any provisions of the Constitution. 

In Capital Traction Co. vs. Hof, 174 U. S, 1, it was said: 


“'The Congress of the United States is empowered 
bv the Constitution ‘to exercise legislation in all cases 
whatsoever’ over the seat of the National Govern¬ 
ment, and has entire control over the District of Co¬ 
lumbia for every purpose of Goyernmen^ national 
and local. It may exercise within the District all 
legislative powers that the legislature of a State mg 
exercise within the State; and may vest and distribute 
the judicial authority in and among the courts and 
magistrates, and regulate judicial proceedings before 
them as it may think fit so long as it does not contra¬ 
vene any provisions of the Constitution of the United 

States.” 


We say, therefore, that whatever arguments may be ad¬ 
vanced to attack the power of Congress to enact section 3224 
of the Revised Statutes as affecting the circuit and district 
courts of the United States, such arguments are not ap¬ 
plicable to the Supreme Court of the District of Columbia. 
Congress has said: “No suit for the purpose of restraining 
the assessment or collection of any tax shall be maintamed 
in any court.” This includes the Supreme Court of the Dis- 

4m 
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trict of Columbia, where the point in the present suit was 
raised. The question is not whether section 3224 may wit 1 
success be attacked in the circuit or district courts of the 
United States, but whether it can be held to be beyond t e 
authority of Congress to enact as a mode of procedure in the 
courts of the District of Columbia when relied upon as a de¬ 
fense to a suit brought in the Supreme Court of the District 

of Columbia. . - 

The authorities above referred to leave no question of 

doubt that Congress may deal with courts of the District 

of Columbia as it sees fit, and, hence, has full power to 

apply to the courts of this District a law denying the use of 

injunction in tax cases. Having the constitutional right 

and power to enlarge or restrict the jurisdiction of the courts 

of the District of Columbia, the power of Congress to enact 

section 3224, R. S. U. S., as a restriction on the equitable 

powers of the Supreme Court of the District of Columbia 

cannot be questioned. 


n. 

Section 3224 Applies to Present Income-tax Lair. 

Appellants contend in their bill (Rec., p. 7) and in their 
brief filed in this court that, as the present income- 
tax law does not authorize or require the local as¬ 
sessor or collector to make the original assessment, but 
does require the Commissioner of Internal Revenue to 
do so, there can be no such thing as an appeal from t e 
original assessment to the Commissioner of Internal Rev¬ 
enue It is, therefore, contended that the appellants would 
have no remedy for recovery of taxes wrongfully collected 
under section 3226 of the Revised Statutes, as the right to 
maintain such a suit is based upon the condition precedent 
that an appeal must have been first made to the Commis¬ 
sioner (Rev. Stat., 3220). 


« 
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The cases of Arnson vs. Murphy, 109 U. S., 238, and 
Schoenfeld vs. Hendricks, 152 U. S., 691, review the legis¬ 
lative and judicial history on the subject and hold that the 
common-law right to sue the collector, which was based upon 
the theory of an implied promise to refund money illegally 
collected by the agent of the Government, has been suspended 
and superseded by the statutory action against the collector, 
based upon statutory liability, and the remedy accorded 
thereby is exclusive. 

The appellants’ contention appears to he that, as the In¬ 
ternal Revenue Act of 1862 required that returns be made to 
assistant assessors who filed lists with the assessor and ga\e 
the taxpayers a hearing upon any and all appeals to the Com¬ 
missioner which may be exhibited against the proceedings 
of the assistant assessor, the provisions of sections 3220 and 
3226 do not apply to the present income-tax law, because 
that law requires the original assessment to be made by the 
Commissioner of Internal Revenue and not by an assessor 
or collector. In other words, counsel assume that there must 
be a decision of a subordinate officer and a carrying the 
case up by “appeal” to the Commissioner and a decision 
on such appeal by the Commissioner, before suit can lie 
brought for the recovery of taxes illegally assessed. Such 
construction of the statutes is too strained to warrant serious 
consideration. All that was intended by these sections is 
that the Commissioner of Internal Revenue, as head admin¬ 
istrative officer, should have decided adversely to the claimant 
upon the case being presented to him or have delayed his 

decision more than six months. 

In the case of Prairie County vs. Matthews, 46 Ark., 6X6, 
it was held that under a section of the Arkansas law which 
allows a party aggrieved by the action of the board o 
equalization to “appeal” therefrom to the county court does 
not mean appeal in its technical and legal sense. The court 

sa.id: . . 

“Our opinion is that, in this provision, the legis¬ 
lature did not use the terms ‘party’ and ‘appeal in 



their technical legal sense of party to a suit, and the 
removal of a cause from an inferior to a superior court 
for review; but in their popular signification of per¬ 
son’ in the one case, and ‘invoke the aid of in the 
other. This is the only construction upon which the 
provision can stand. For appeals only lie from one 
court to another; never from an executive officer to 

a court.” 

The court further said that: 

“ ‘Appeal’ must be read as equivalent to appli¬ 
cation.” 

In Leach vs. Blakely , 34 Vt„ 134, the question arose 
whether the selectmen, under the provisions of a Vermont 
law, are authorized to raise an assessment on appeal above 
the sum established by the listers. It was held that the word 
“appeal” denotes application for relief, and, therefore, either 
board is limited to granting of relief by reduction of the 
assessment or denial of any relief. The court said. 

“In this section, the use of the word ‘appeal’ clearly 
denotes an application for relief, to be obtained by 
a reconsideration or review of the previous action, 
and by a reduction of an assessment already made. 

In De Bary vs. Dunne, 162 Fed., 961 (C. C.), a suit was 
brought to recover from a collector a sum paid as taxes, and 
after the plaintiffs were granted leave to amend they set 
out that the defendant was directed by the Commissioner of 
Internal Revenue to collect by distraint w r arrant the tax in 
question unless a claim for abatement was made, in which 
event the collection should be delayed. The claim for abate¬ 
ment was made to the Commissioner and rejected by him. 
The tax was paid under protest, but no second appeal was 
made to the Commissioner after payment of the tax. The 
court, in holding that the Commissioner having once passed 
on the identical question before the payment of the tax, held 
that it was unnecessary under section 3226 to apply to the 
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Commissioner a second time for his decision, and in so doing 
said: 

“Although the statute requires that there shall be 
an appeal taken to the Commissioner of Internal Re\ 
enue before any suit can be maintained for a recovery 
of the tax paid, yet it is believed that the term appeal 
is not used in the technical sense that there must be 
an appeal from the judgment of a loner tribunal to 
that of a higher for review or revision, but that the 
intendment of the statute is that the Commissioner 
of Internal Revenue shall be appealed or applied to 
in some regular way, and his decision had, as a 
dition to the prosecution of such suit or action. 

It is a rule, under the regulations of the revenue 
system, that no suit can be brought until the tax is 
paid • but it is not absolutely necessary that an appeal 
he taken after the payment of the tax. But if an 
anneal is had in regular course from the assessment, 
or by request for an abatement, to the Commissioner 
and he has acted thereon, then no further step need 
be taken in the way of perfecting the cause of suit. 

(Italics ours.) 


The fallacy of appellants’ contention that section 3226 
does not apply to the present law because the Commissioner 
himself makes the assessment is shown by the fact that the 
act of December 24, 1872 (17 Start., 401, 402), abolished 
tbe office of assessors and assistant assessors and provides, 
amongst other things, as follows: 


“Sec 2 The Commissioner of Internal Revenue 
is hereby "authorized and required thereafter to make 
the inquiries, determinations, and assessments of the 
following taxes,” etc. 

See Harding vs. Woodcock, lo/ U. n., 4o. 


The same provision was carried into section 3182 of the 
Revised Statutes, which in effect was re-enacted by section 
“E” of the present income-tax law, which provides. 

a assessments shall be made by the Commis¬ 
sioner of Internal Revenue.” 
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If appellants’ contention is correct, that because the Com¬ 
missioner is required by the present law to make the assess¬ 
ment and no appeal may be had to him from a subordinate 
officer, then all the Federal tax laws since 1872 to which 
section 3182 of Revised Statutes is applicable are likewise 

unconstitutional upon the same theory. 

Attention of the court, in this connection, is called to 
the act of June 13, 1898: “An act to provide ways and means 
to meet war expenditures." etc., 30 Stat., 448, 464. Section 
27 of that act imposes an excise on persons refining petro¬ 
leum and sugar. Section 29 imposes a tax on legacies and 
distributive shares of personal property. Returns in each 
instance are required to he made, and, by section 31, all 
administrative, special, or stamp provisions of law, including 
the laws in relation to the assessment of taxes, are made ap¬ 
plicable to the act. Thus section 3182, requiring the Com¬ 
missioner to make the assessment, is applicable to the act 
of 1898. The Supreme Court has held both sections *27 and 
29 to be constitutional, though the present question was not 
directly raised. Under the rule that where one construction 
of particular words used in a statute would lead to the hold¬ 
ing that the statute is unconstitutional, and another construc¬ 
tion. which is equally reasonable, would lead to the holding 
that the act is constitutional, the court will adopt the latter 
construction. We, therefore, submit that sections 3220 and 
3226 provide the appellant with ample means to protect 
him from illegal or improper assessments under the present 
law. therefore the court has no jurisdiction over the present 
suit. These means are exclusive, and he must pursue them 
and them only to obtain redress, and they must be pursued 
in the manner designated by Congress. If he fails to get 
redress after applying to the Commissioner, he must pay the 
tax under protest and sue the collector for recovery, and, if 
successful, the amount recovered will be paid him out of the 
funds in the Treasury, as provided by section 989, R. S. 
U. S. But appellant may not, nor can this court, disregard 
the express provisions of section 3224 in an injunction suit 
against the Commissioner of Internal Revenue. 
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B. 


There Exists Ample Remedy at Law. 

As we have seen from the statutes above quoted, the 
Government has provided a complete system of corrective 
justice in regard to all internal-revenue taxes imposed by the 
General Government. If the party aggrieved does not obtain 
satisfaction from the Commissioner of Internal Revenue on 
application made to him to remit or refund the tax, there 
are provisions for the recovery of the tax after it has been 
paid by suit against the collecting officer ( State Railroad 

Tax Cases, 92 U. S., 575). 

(1) Complete Remedy in Action of Assumpsit against 

Collector. 


Section 3226 of the Revised Statutes provides under what 
circumstances the collector may be sued, and section 3220 
authorizes the Commissioner to deliver to the collector the 
amount recovered, including damages and costs, thus fully 
reimbursing any taxpayer. 


“The remedy of a suit to recover back the tax 
after it is paid is provided by statute. * * * The 

remedy so given is exclusive, and no other remedy 

can be substituted for it.” 

Snyder vs. Marks, 109 U. S., 189. 


“The plaintiff (taxpayer) has an adequate remedy 
at law by paying the tax and bringing a suit at law 

to recover back the money.” 

Nue vs. Washburn, 125 Fed., 817. 


In the case of Cheatham vs. United States, 92 U. S., 85, 
it is said the General Government has made the payment of 
the tax claimed, whether of customs or internal revenue, 


* 
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a condition precedent to a resort to the courts by the party 
against whom the tax is assessed. The court said: 

“The Government has the right to prescribe the 
conditions on which it will subject itself to the judg¬ 
ment of the courts in the collection of its re\e- 

nU “in the internal revenue branch it has further 
prescribed that no such suit shall be brought until 
the remedy by appeal has been tried; and, if br £ u § 1 
after this, it must be within six months after the de¬ 
cision on the appeal. We regard this as a condition 
on which alone the Government consents to litigate 
the lawfulness of the original tax. It is not a hard 
condition. Few governments have conceded .such a 
right on any condition. If the compliance with this 
condition requires the party aggrieved to pay the 
money, he must do it. He cannot, after the decision 
is rendered against him, protract the time within 
which he can contest that decision in the courts by 
his own delay in paying the money. It is essential 
to the honor and orderly conduct of the Government 
that its taxes should be promptly paid, and drawbacks 
speedily adjusted; and the rule prescribed in this 
XL of cases is neither arbitrary nor unreasonable. 


This statement of the law was approved in 

State Railroad Tax Cases, 92 U. S., 575, 613; 

Snyder vs. Marks, 109 U. S., 189. 

In City of Philadelphia vs. The Collector, 5 Wall., 720, 
it is held that the appropriate remedy to recover back money 
paid under protest, on account of duties or taxes erroneously 
or illegally assessed, is an action of assumpsit for money had 
and received The court reviews the provisions of the law, 
authorizing the Commissioner to remit, refund, and pay 
back all duties erroneously or illegally assessed or collected, 
and to pay all judgments recovered against any collector, 
with costs and expenses of the suit, and says: 

“Clear implication of the several provisions is, that 
a judgment against the collector in such a case is in 
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the nature of a recovery against the United States, 
and that the amount recovered is regarded as a proper 
charge against the revenue collected from that source. 

* * * * * * * 

“Parties compelled to pay an illegal assessment 
ought to have a convenient remedy to redress the 
injury, and inasmuch as it is enacted by Congress 
that no suit for the purpose of restraining the assess¬ 
ment or collection of taxes shall be maintained in 
any court, it is believed that there is no more appro¬ 
priate or effectual remedy known to the common law 
than the action of assumpsit for money had and re¬ 
ceived, as in this case.” 

This statement of the law was quoted with approval in 
Patton vs. Brady, 184 U. S., 608-614. 

This form of action after payment of the tax under pro¬ 
test was pursued in 

Atchison, etc., Railway vs. O'Connor, 223 U. S., 287; 
De Lima vs. BidweU (Insular Tax Cases), 182 U. 

s.,i; 

Erskine vs. Van Arsdale , 15 Wall., 75; 

Tennessee vs. Sneed, 96 U. S., 69-75. 

In Barnes vs. The Railroads, 17 Wall., 294-310, it is said: 

“Taxes illegally exacted under the revenue laws 
of the United States may be recovered back if they 
are paid under protest, in an action of assumpsit 
against the collector, but the person taxed cannot 
enjoin the collector from enforcing payment.” 

The workings of the law as it has long stood, and as it 
still stands, is shown by the case of Armowr vs. Roberts, 151 
Fed., 846, which was a suit against the internal revenue 
collector to recover an amount of taxes paid under the in¬ 
heritance tax law under protest, in -excess of the amount 
which should have legally been paid. The court said: 

5m 




“In the ease at bar. the Armours could not per- 
sonallv interfere without being subject to indictment, 
and they were expressly denied the writs of injunc¬ 
tion Rev. St., see. 3224. * * * In the ease at 

bar. the methods are 'fixed by statute-first a review 
bv administrative officers and then by the eourts. 
But let it be kept in mind, with the thought all the 
time, that collectors might wrongly or mistakenly 
collect monev, and the courts would require a refund. 
Such is the statute under which the col cction was 

made and revised. Rev. St., secs. 3-1, 3182, 3183, 

3220. 3226, 3227. * * * . , 

“The collector acted as was believed his official 

duties required. Personally he was not in the wrong. 
Under section 3224 of the Revised Statutes he could 
not be enjoined. But a suit to recover the money 
back when illegally collected is a part of the system 
of corrective justice, as was held in Snyder vs Marks, 
109 U. S., 189, and Auffmordt vs. TIedden, lot U. o., 

31 “Bv section 29 of the statute under which the 
monev was collected (June 13, 1898), the executor 
was required to sign a statement to the cohector, 
under forms prescribed, and then pay to the <o 
lector the tax. But the Commissioner made or had 
charge of the so-called ‘assessment,’ as appears from 
section 30 of such statutes. Also, see section? 3182, 
0,00 Rev St all of which are in force as to the 
statute in question, and it is the Commissioner who 
m ikes the assessment so far as one is made, and the 
collector, as the title of his office implies, only col- 

leC “Bv Rev St., 3220, it is made the duty of the Com¬ 
missioner to pay any judgment rendered against a 
collector for internal revenue taxes. And by section 
SO of the act of June 13, 1898, all provisions as to 
other taxes are made applicable to that statute. So 
that we have a case, where the collector has no per¬ 
sonal interest, has no discretion but to act, must re¬ 
mit all moneys collected to the treasury, and for ex¬ 
pire collections made under direction of the Com¬ 
missioner shall have judgments rendered therefor 
naid off bv the Commissioner out of public funds. 
U S. vs. Frerichs, 124 U. S„ 315. And to all pur- 
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poses it is an action against the Government. De 
Saussure vs. Gaillard, 127 U. S., 216; Arnson vs. 
Murphy, 115 U. S., 579; Cheatham vs. U. S., 92 
U. S., 85. In this last case Justice Miller covers 
the entire situation both as to the collection of the 
taxes, and then the corrective justice in allowing a 
suit against a collector of customs and internal rev¬ 
enue when the administrative officers fail to do jus¬ 
tice to the individual from whom an illegal tax has 
been exacted. 

“So that I conclude: 

“The collector personally was not in the wrong, 
and not a trespasser, and that he could not do other¬ 
wise than collect. 

“The money thus collected was paid under pro¬ 
test, and thereby was an implied promise to refund 
it, as it was not owing. 

“The collector was acting for the Government, and 
it is the duty of his office to refund, and it is the 
duty of the Commissioner to furnish the money with 
which to refund.” 

From the foregoing it will be seen that the appellants 
have a full, adequate, and complete remedy at law, by 
paying the tax under protest and bringing suit against 
the collector for recovery. This is the condition on which 
alone the Government consents to be sued, and is in the 
nature of a recovery against the United States. If success¬ 
ful, they will be repaid out of the funds in the Treasury, to¬ 
gether with their costs and damages, as provided for by 
section 989 of the Revised Statutes. 

See: United States vs. Frerichs, 124 U. S., 305; 

Atch., Topeka & Santa Fe Railway vs. O'Con¬ 
nor, 223 U. S., 280. 

As the hill for an injunction in the present case contains 
nothing to indicate, on the one hand, that appellants are 
unable to pay the tax, but conclusively shows to the con¬ 
trary, or on the other hand that the collector will be unable 
to respond in judgment under R. S. U. S., section 989, if 
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it were found to have been illegally exacted, and sets out no 
special circumstances justifying the exercise of equity juris¬ 
diction other than consequences which appellants can easi y 
avert without loss or injury, the present suit cannot be sus- 

Uimed Arkansas Building & Loan Ass’n vs. Madden, 176 
U. S., 269. 

There is, therefore, a complete remedy at law given to ap¬ 
pellants, and their refusal to avail themselves thereof, is no 
ground for the courts assuming jurisdiction of the present 

suit in equity. 

(2 ) Remedy by Not Paying Toy- and Defending Against 
Action Resorted to by Government. 

If, however, the appellants fail to take advantage of this 
specific remedv at law to which they are entitled, and refuse 
voluntarily to pay the tax, the Government may yet enforce 
pavment either by action, or suit, or distress_ Should eit 
mode of enforcing payment be taken by the Government the 
appellants may set up their defense of unconstitutionally 
in the courts, or raise such question in an action at law. 

Section “L” of the present income-tax law makes appli 
cable to the tax therein imposed, all the laws in relation to 
the assessment, remission, collection, and refunding o l 

tpmal-revenue taxes. . . 

\ similar provision appears in section 31 of the Spanish 

War Expenditure Act (30 Stat., 448. 466), which was under 
consideration in the case of United States vs. Chamberlin, 
q -|9 u g 250. It was there held that under this provision 
the United States was entitled to maintain an action for 
payment of taxes. The court said: 

“Within ‘administrative’ prolusions must be in¬ 
cluded those which relate to the collection of the 
taxes imposed. For the administration of the statute 
may well be taken to embrace all appropriate meas- 
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ures for its enforcement. * * * It therefore 

comprehends the authority conferred by section 3213 
of the Revised Statutes in the following words: 

“ ‘And taxes may be sued for and recovered in the 
name of the United States, in any proper form of ac¬ 
tion, before any circuit or district court of the 
United States for the district within which the liabil¬ 
ity to such tax is incurred, or where the party from 
whom such tax is due resides at the time of the com¬ 
mencement of the said action.’ 

“This provision authorizing suit, with the sanc¬ 
tion of the Commissioner of Internal Revenue (Rev. 
Stat., sec. 3214) , was originally enacted in 1866 (Act 
of July 13, 1866, c. 184; 14 Stat., p. Ill), as an 
amendment of the Internal Revenue Act of June 
30, 1864 (13 Stat., 239).” 

When the Government brings action for unpaid taxes the 
delinquent may interpose his objections by way of defense. 
Atchison, etc., Railway vs. O’Connor, 223 U. S., 280. 

Thus we see that the present administrative provisions 
for the enforcement and collection of revenue taxes have 
been in force and stood the test for over forty years, and it 

is now too late to question them. 

In the case of Clinkenbeard vs. United States, 21 Wall., 
65. it is held that, although the act of Congress of July 13, 
1866, declares that no suit shall be maintained for the re¬ 
covery of any tax erroneously or illegally assessed until an 
appeal be first made to the Commissioner of Internal Reve¬ 
nue and a decision had, yet this does not prevent the defend¬ 
ant in a suit brought by the United States from setting up 
as a defense the erroneous assessment or illegality of the tax, 
although he may not have appealed to the Commissioner. 

In United States vs. Railroad, 17 Wall., 329, the Govern¬ 
ment brought an action of assumpsit to recover a tax against 
a railroad, which defended on the ground that it was not 
subject to the tax imposed, and that the tax was unconstitu¬ 
tional. The Supreme Court affirmed a judgment for the 
defendant railroad. 
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Amongst the other administrative features of the statu¬ 
tory law are sections 3187 to 3214, inclusive, of the Revised 
Statutes. Section 3187 authorizes distraint and sale, after 
notice, of the goods, chattels or effects to delinquent tax¬ 
payers. Section 3196 authorizes the seizure and sale of real 
estate “when goods, chattels, or effects sufficient to satisfy 
the taxes imposed upon any person are not found by the col¬ 
lector.” Other sections provide for the mode of levying 
distraint, making sale, the notice and publication to be 
given, and also the redemption' after sale by the owner. 
Section 3207 makes provision for a suit in equity to enforce 
a lien for taxes, in which suit the court shall “‘adjudicate all 
matters involved therein, and finally determine the merits 
of all claims to and liens upon the real estate in question.” 
This provision was held not to supersede the remedy by dis¬ 
traint. but to be merely cumulative. Blacklock vs. United 
States ’ 208 U. S., 75. The statute itself requires the court 
to determine the validity of the lien claimed by the Govern¬ 
ment and thus gives the taxpayer the right to test that ques¬ 
tion in such a suit, which of course includes the question 
of the constitutionality of the law under which the tax is 


(3) Remedy at Law by Trespass or Detinue Against Officer 

Making Distraint. 

If the collector makes distraint can the taxpayer test the 
constitutionality of the law under which the assessment is 
made, in appropriate action? Manifestly he can. Though 
he is precluded by section 3224 from restraining the col¬ 
lection in any court, this statute does not preclude his suing 
the collector in trespass for damages for the illegal distress 
made under color of an unconstitutional tax law. While it 
has been held in Hording vs. Woodstock, 137 Ij. S., 43, Hof- 
fin vs. Mason, 15 Wall., 671, and Erskine vs. Holmbach, 14 
Wall.. 613. that for improper assessment an action in tres¬ 
pass would not lie against a collector, none of these cases 
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raise the question of the constitutionality of the law under 
which the assessment was made. All that is decided in these 
cases is that the collector, a ministerial officer, whose duty it 
was to act, upon an assessment regularly made by another 
officer in matters within the latter’s judgment and discre¬ 
tion, cannot be made accountable for the exercise of his 
ministerial duty. But such cases are totally different from 
those where the law under which the assessment was made 
was, or was claimed to be, unconstitutional. In such cases 
the whole proceedings are void, and none of the acts done 
under such pretended authority have any foundation in 
law for their validity. Both the assessment, the distress, and 
the attempted sale are void and can be attacked in a pro¬ 
ceeding against the officer making them. 

The acts of an officer, attempting to take property of a 
citizen under color of an unconstitutional statute, amount to 
a trespass, and he may be sued and held personally account¬ 
able. This doctrine is well established by the following 


cases: 


Pennoyer vs. McConnaughty, 140 U. S., 1. 
In re Tyler, 149 U. S., 164. 

Scott vs. Donald, 165 U. S., 58. 

Tin dal vs. Wesley, 167 U. S., 204. 

Ex parte Young, 209 U. S., 123. 


In the cae of Crudekshank vs. Bidwell, 176 U. S., 73, 
Chief Justice Fuller said: 

“The official character of the collector, the pro¬ 
visions of the act, and the regulations of the Seere- 
tarv of the Treasury in execution thereof would not 
constitute a defense, if the act were unconstitutional. 
There was no intimation that the collector would be 
unable to respond in judgment, and, moreover sec- 
tion 989 of the Revised Statutes provides that whim a 
recovery is had in any suit or proceeding against a 
collector for any act done by him probable cause 
being certified, ( the amount recovered shall, upon final 
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judament, be provided for and paid out of the proper 
appropriation from the Treasury: The Conqueror, 
166 U. S., HO, 124.” (Italics ours.) 

In the first Virginia coupon case, 114 U. S., 270 (Pow*- 
dexter vs. Greenhou ), an action of detinue was brought by 
a tax payer against a State collector for personal property 
distrained by the collector for delinquent taxes, in payment 
of which the plaintiff had tendered coupons cut from bonds, 
as authorized by the act of the Assembly authorizing the 
issue of such bonds. It was held that the action could be 
maintained against the person who, under color of office as 
tax collector, was acting in the enforcement of a void law 
requiring all taxes to lie paid in cash, passed by the legislature 
of the State, in violation of its obligations of contract made 
under the law authorizing the issue of bonds and allowing 
their coupons to be paid for taxes. This latter law was he 
unconstitutional, and the collector who, having refused such 
tender of coupons, proceeded to seize and sell the property of 
the plaintiff and to enforce the collection of such taxes, was 
held to have been a wrongdoer and personally accountab e 

for such action. 

In the second Virginia coupon case (White vs. Green how, 
114 U. S.. 307) it was held that an action in tort could be 
maintained, upon a similar statement of fact. 

In the third of these cases (Chaffin vs. Taylor, 114 U. S>., 
309) it was held that an action in trespass de bonis aspor- 

tatis could be maintained. 

In Atchison, Topeka & Santa Fe Raxlway vs. O Connor, 
223 U S 280. a State statute providing for refunding taxes 
erroneously paid was taken into consideration and Mr. 
' Justice Holmes said: 


“If he (the officer collecting the tax) had no right, 
a= he had not, to collect the money, his doing so in 
the name of the State cannot protect him. 
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The ease of Harding vs. Woodstock, 137 U. S., 43 (re¬ 
ferred to supra, p. 29), was commented on in Haymes vs. 
Brown, 132 Fed., 525, the court saying: 

“It was decided on common-law principles, and it 
does not appear that section 989 was called to the at¬ 
tention of the court. Moreover, that was a tax case 
and the party whose property was distrained could 
have avoided damages by paying the tax under pro¬ 
test; the amount thus paid could have been subse¬ 
quently recovered by proper action.” 

In the latter case it was held that section 989 contemplates, 
and by implication authorizes, a recovery against a revenue 
officer for an official act, although done with probable cause, 
or under orders from a superior, and hence neither of such 
facts constitute a defense in an action against the officer; 
the effect of finding of either fact by the court being merely 
to convert the judgment recovered into a claim against the 
Government. 

Certainly the words: “Whenever a recovery is had 
* * * against a collector * * * for any act done 

by him,” as used in section 989 means something, and 
surely the act of the collector in making distraint based on 
the assessments of the Commissioner is such an “ act done 
by” the collector as is contemplated by the statute. If this 
be the case section 989 has provided for recovery from the 
United States, by means of a suit in trespass, detinue, or 
otherwise against the collector, which did not exist at com¬ 
mon law, just as it substitutes a statutory action in assumpsit 
for the common-law remedy of assumpsit for taxes paid 
under protest. The reasons for the common-law doctrine 
cease to exist when the provisions of section 989 are taken 
into consideration. 

The case presented is summarized by Judge Waddill in 
People's Nat. Bank. vs. Marye, 107 Fed., 570, affirmed 191 
U. S., 272, in the following words: 

6m 


42 


“The taxpayer, aside from the other remedies af¬ 
forded him under the law—paying under protest and 
suing to recover the money, or suing the officer 
makes collection, for damages,—is given a special 
remedy in a court of justice for the collection ot the 
tax due hv him, in which every defense lie seeks to 
make here can lie made, including the existence of 
the Federal question.” 


We have, therefore, here presented a case of one seeking 
the aid of a court of equity to test the constitutionality ot a 
Federal statute imposing a tax upon the complainan , w 10 
has the right and ample means to pay the tax and immedi- 
ateiv bring suit for recovery; or if he refuses to avail himse 
of this right given to him by law, he may set up Ins defenses 
to the tax when the Government seeks to enforce it agains 
him. The law courts are, in either alternative, open to him, 
and this debars him from the courts of equity. 


c. 

A Court of Equity Will Not Interfere until the Taxes which 
are Due are Paid or Tendered. 

On account of the evil consequences which may ensue to 
the Government it has become a well-established principle 
that one seeking the aid of a court of equity to restrain the 
assessment or collection of a tax on the ground that it is un¬ 
constitutional, or irregular, or improperly levied, may not 
obtain relief without first paying the tax, or at least the 
amount conceded to be due. Where a statute provides for 
an assessment and gives jurisdiction to the tax officer to 
make one, but the particular assessment is alleged to be in¬ 
valid for want of notice to the taxpayer, the equitable duty 
still rests upon him to pay the tax, or his fair proportion 
thereof before he can ask a court of equity to enjoin the col¬ 
lection.’ Under the rule that he who seeks the interposition 
of a court of equity must himself do equity, the plaintiffs 
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must first offer to pay the tax, or at least the normal tax, 
before they have a standing to contest the alleged uncon¬ 
stitutionality of the surtax. 

There are no facts stated in the bill to justify the inference 
that the normal tax is unconstitutional. Although the first 
prayer for relief prays that the law be declared defective and 
inoperative on account of there being no provision for no¬ 
tice of assessment, we shall later show that this contention 
is without avail. In the case of People’s National Bank vs. 
Marye, 191 U. S., 272, it was held that mere lack of a pro¬ 
vision in a tax law for notice, does not take away the juris¬ 
diction of the taxing officer to make the assessment, and a 
taxpayer must, under such circumstances, offer to pay part 
of the tax before he can maintain an action to restrain the 
collection of the entire tax. And the court there said: 

“It is unnecessary to decide any other question 
than that which arises from the omission in either 
bill to aver payment, or at least a tender of the 
amount of taxes equitably and justly due as a con¬ 
dition of obtaining the interference of a court of 
equity by enjoining the collection of the balance.” 

In Burgdorf vs. District of Columbia, 7 App. D. C., 405, 
Mr. Chief Justice Alvey said: 

“No injunction, preliminary or final, can be 
granted to stay collection of taxes until it is shown 
that all the taxes conceded to be due, or which the 
court can see ought to be paid, or which can be shown 
to be due by affidavit, have been paid or tendered 
* * * » 

In State Railroad Tax Cases, 92 U. S., 575, 616, Mr. 
Justice Miller said: 

“Before complainants seek the aid of court to be 
relieved of an excessive tax, they should pay what is 
due. Before they ask equitable relief, they should do 
that justice which is necessary to enable the court to 
hear them * * *•” 
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In National Bank vs. Kimball, 103 U. ft, 732 the whole 
tax of a township was alleged to be void, and if t e eon n 
tion was correct, the entire tax of the State for that year 
would necessarily be held to be void. The Supreme Court, 
in denying the right to relief on the ground that the com 
plainants had not paid any part of the tax, said: 

«\Ve have announced more than once that it is the 
established rule of this court that no onecan be per¬ 
mitted to go into a court of equity to enjoin the co 

lection of a tax until he has shown 
to the aid of the court by paying so much o the tax 
assessed against him as it can be plainly seen he ought 
to pay that he shall not be permitted, because his 
tax is in excess of what is just and lawful to screen 
himself from paying any tax at all until the I>J««s 
amount which lie ought to pay is ascertained b\ a 
urt ivf pnuitv * * * before he asks this exact 

and scrupulous justice, he must first do equity by 
paving so much as it is clear he ought to pay, and 
contest and delay only the remainder. 

In Savings Institution vs. Blair, 116 U. S., 200, it is 
said * 

“No claim for the refunding of taxes can be made 
according to law and the regulations until after t 

taxes have been paid. * * * the 

“We regard the presentation of the claim, to 

Commissioner of Internal Revenue for the refunding 
of a tax alleged to have been illegally exacted as a 
condition on which alone the Government consents 
to litigate the lawfulness of the original tax. It is 
clearly not the intent of the statute to allow the col¬ 
lector to be sued unless the taxpayer has first applied 
for relief to the Commissioner within the time and in 
the manner pointed out by law and relief has been 

denied him/’ 

In Raymond vs. Chicago Traction Company, 207 U S 
20 it was held that a suit in equity might be maintained to 
enjoin the collection of a tax, there being no provision in the 


i 




Illinois Law for recovery in an action at law, but the court 
required as a condition precedent that the plaintiff should 
pav the amount of tax demanded to be due, affirming 114 
Fed., 557. 

Admitting, therefore, for the purpose of argument, that 
the appellants have otherwise a standing in a court of equity 
to enjoin the assessment and collection of the surtax levied 
against them under the present income tax law, they 
would, under the authorities above cited, be debarred from 
such remedy until they have paid the normal tax which, 
as shown by their returns (Rec., pp. 2, 3, and 4), is due. 
There is no averment in the bill that they have paid this 
normal tax, or offered to pay the same, and hence the ap¬ 
pellants cannot seek the interposition of a court of equity 
in the present suit without first having themselves done 
equity by paying the normal tax. For these grounds alone, 
if for no others, the decision of the court below in dismissing 
the bill and denying the injunction prayed for was correct. 

D. 

The Appellants Will Not be Subjected to Multiplicity of 

Suits. 

There are no facts stated in the bill of complaint which 
warrant a court of equity in assuming jurisdiction upon the 
ground of preventing a multiplicity of suits. 

The appellants, for themselves and other parties inter¬ 
ested. seek to invoke the jurisdiction of the court on that 
ground, but the facts upon which they rely are that there 
are more than 10,000 individuals chargeable with a surtax 
and an additional 10.000 who own stock in corporations 
and are assessable with the surtax, and that when the taxes 
are assessed and collected and the money paid into the 
Treasury— 

“it will require more than 20,000 suits and judg¬ 
ments to get it out again and restored to those who 








have been compelled to pay it in so that so far as 

3SSS 

an illegal or unconstitutional tax, etc. (Kec., PP 
15 and 16). 

This is not averment that the .ppe'Wto < 
will be subjected to a multiplicity of suits, 01 that 
auheniore than one action at law to determ,ne their r,gl ts 
Thev attempt to invoke the jurisdiction of a court o eqi 

to appelante (R-j P , lante to entitle them to 

reprint* others. W — ^ ^ ” 

those' of “appellants that probably no two 

, . f on ooOt could he joined in a ui 
nothing of 20 0001 co tw0 WO uld be demur- 

V& T t 1 grounTof IsjoindeV of parties. The facts 
T tedTn their returns must necessarily be as different as 
there are Returns made, and each case must be determined 
, morit of fact® How then can they he joined. 

bJ Th."ptl nmUipUri.s », »»"■'«»■prr- 

, the Plaintiffs themselves being involved in repeated or 

v nt t h i/itical causes of action, and has no reference to 

a !™° S a t han plaintiffs in the suit where the same ques- 

other perso . P whe ther such other persons are 

£«£<* m«>. t h,v« been hm.gh, in .. 






parties plaintiff. Where a statute provides a remedy in any 
action at law, wherein the plaintiffs’ rights may he adjudi¬ 
cated and finally determined in one action, equity has 
no jurisdiction upon the ground of preventing a multiplic¬ 
ity of suits. 

The Revised Statutes provide ample remedy for suit 
against the collector to recover a tax which he has paid under 
an illegal assessment, and likewise provide for suits on 
behalf of the Government against the delinquent taxpayer 
to compel payment of the tax. In either of such actions the 
appellants could raise all the questions now sought to be 
raised in these proceedings, and from the judgment of the 
lower court they would have a right of appeal upon the 
constitutional question to the Supreme Court. Thus in one 
action at law their rights could be determined. If, in any 
of the numerous cases which have already been brought, 
the Supreme Court finally determines the present income-tax 
law to be unconstitutional, the Commissioner of Internal 
Revenue will (under 3220, R. S.) remit and refund all such 
taxes as were paid under protest, and there is consequently 
no necessity for separate suits against the collectors. Hence 
on the constitutional question one action will determine 
the whole controversy (Peckstein vs. Smith, 14 App. D. C., 
27). 

For a full discussion of the doctrine of the equitable juris¬ 
diction to prevent a multiplicity of suits, see Pomeroy, 
Equity Jurisprudence (3d ed., vol. 1, secs. 243 to 275). 

In the case of Indiana Mfg. Co. vs. Keohne, 188 U. S., 681, 
689. the court held that where a State statute provides for an 
action for the recovery of taxes wrongfully assessed, such pro¬ 
cedure would not involve a multiplicity of suits, and said: 

“The further ground of jurisdiction in equity, 
that it prevents a multiplicity of suits, cannot be sus- 

tained. , . T j- 

“The remedy provided by the State of Indiana is 

in truth but one proceeding, and all the complainant 







had to do in order to avail itself of such remedy was 
to appear before the board of review when the assess¬ 
ment was first made and object to it, an 1 * . ^ 

„.„ rp overruled, then to appeal to the btate Doara, 
and if that board also overruled the objection then 
to nav the tax The proceeding thereafter is one suit 

2.SV- t miv 

commissioners to recover the tax w o g might 

‘nid if the claim were refused, then the part\ mig 

go into the circuit court, and if 
v i t i.„ further right of appeal, and it still retusea, 

Uhen hlidle right of review by writ of error from 

v • vt ;f ., nv Federal question had been decided 
this court, If . nv Federal qu Federal court 

vemion of a multiplicity of suits. The claim on such 
ground is without foundation. 

We therefore submit that if all the 20,000 taxpayers whom 
the appellants presume to represent in the present suit were 
actually made parties, and the case came to issue when. such 

91)000 taxpayers offered the evidence relating o 
. ’ J, t u p sources from which it is denved, etc., so 

;:"ViZn"rt.t :„d different cases would be made out 
that it would be impossible to decide the same in one suit. 
This would likewise occur if all these 20,000 taxpayers after 
navment under protest, brought suit against the colle 
recover the amount so paid, and all these suits were consoli¬ 
dated in one action. It is apparent thatm. ju gme ^ 

1)6 i 2 on’,tme i P nto y a court of 

equitv 'in a single suit, and there litigate with a 
fendant in their grievances, based upon innumerably differ 
ent “cl and involving totally divergent questions Such 
• f tViP DurDOse of the assumption of the equitable jur . 
*?. n .- T t is to simplify and consolidate the issue, not to 

multiply and obscumthe true issue in the case to be pre- 
sen ted. 
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It is not pretended that the appellants or any one else in 
their predicament, will be subjected to a multiplicity of 
suits, nor that the appellants and the 20,000 taxpayers whom 
they pretend to represent, have any common interest in the 
subject-matter of the suit beyond the legal question involved. 

The case, therefore, is not one for the intervention of a 
court of equity upon the ground that the assumption of 
jurisdiction will prevent a multiplicity of suits. 

Boise Artesian Water Co. vs. Boise City, 213 U. S'., 
276. 

Thomas vs. Council Bluffs Canning Co., 92 Fed., 
422 (C. C. A.) 

Schulenberg-Boeckeler Lumber Co. vs. Town of Hay¬ 
ward, 20 Fed., 422-425. 

People s National Bank vs. Mayre, 107 Fed., 570 (C. 
C. A.). 

Rochester Gennan Insurance Co. of Rochester vs. 
Schmidt, 175 Fed., 720 (C. C. A.). 

Catting vs. Gilbert, 5 Blatchf., 259. 

Dodd vs. City of Hartford, 25 Conn., 231. 

Youngblood vs. Sexton, 32 Mich., 406. 

E. 

The Assessment of Tax Will Not Throw a Cloud upon Ap¬ 
pellant’s Real Estate. 

In the bill of complaint it is alleged (Rec., p. 16) that 
the plaintiffs are possessed of a large amount of personal 
property and are also seized and possessed of parcels of land 
and real estate on which their plants are located, and also 
other real estate in Michigan, all of which real and personal 
property will be subject to the lien of the United States under 
section 3186 of the Revised Statutes, and to seizure and sale 
under sections 3187 and 3207. On these allegations the ap¬ 
pellants seek to invoke the jurisdiction of a court of equity 
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to restrain the Commissioner of Internal Revenue from as¬ 
sessment and collection of the income tax upon the ground 
that the assessment of the tax will create a cloud upon their 

The bill of complaint shows that the appellant John 1. 
Dodge has an annual income of $ 708 , 229.47 and the annual 
income of appellant Horace b. Dodge is $< 09,243.41 ( Kec ., 
dp 3-4) • that the surtax chargeable against the former is 
$32,543.76, and against the latter $32,604.60. Neither of 
appellants claim that their income has been reduced, Surely 
anyone with an income of over $700,000.00 per annum has 
ample cash sufficient to make the payment of the tax as¬ 
sessed against him based upon such income, and it is in¬ 
conceivable that he should subject himself to the embarrass¬ 
ment of distraint under sections 3187 and 3193, or to sale 
of his real estate under sections 3196, 3201, and 3202, or to 
a suit to enforce a lien on his property under sections 3180 
and 3207. Having the money in hand, he can and must 
pav the tax under protest. A mere threatened invasion ot 
real estate, to enforce the collection of taxes, by itself is 
not sufficient to invoke the jurisdiction of equity. 

Don's vs. Chicago, 11 Mall., 108, 

Shelton vs. Platt, 139 U. S., o91; ^ 

Union Pacific Roilway vs. Cheyenne, 113 I . S., olb. 


In this connection it will be seen that the above-mentioned 
sections provide ample notice and time for the payment of 
such taxes, and the collectors are directed to distrain only 
upon the taxpayers’ failure to comply with the demand for 
payment, and, in case payment is made, the goods distrained 
should be restored to the owner (section 3193). It is only 
where the goods, chattels, and effects are insufficient to sat¬ 
isfy the taxes that the collector is authorized to seize and 
sell the real estate (section 3196). Before a sale of the 
real estate can be made publication is required to be made 
in a newspaper, notice given to the delinquent (section 
3197), and any person whose estate is proceeded against has 
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the right to pay the amount of the taxes due, together with 
the costs and charges thereof, at any time prior to sale, 
and all further proceedings shall cease from the time of such 

payment. 

The appellants have in their power ample means, by 
following the provisions of the law relative to collection of 
taxes, to prevent any cloud being cast upon their real estate. 
Having such means at hand, they cannot, hy refusing to pay 
the tax (which payment they are fully able to make), in¬ 
voke the jurisdiction of a court of equity on the ground 
that, owing to their refusal to pay, a cloud will be cast 
upon their real estate. Their returns show their complete 
ability to pav the tax in cash. No cloud will be thrown 
upon'their real estate if they pay the tax. They may have 
a cloud thrown on their real estate solely because of their 
own wrong refusing to do what the law directs them to do, 
and what they are capable financially of doing, and on ac¬ 
count of refusing to adopt the mode of redress which the 
law has given them. The attempt to use such refusal as a 
basis of invoking the jurisdiction of a court of equity 
should have great weight with the chancellor in determining 
whether equity should assume jurisdiction on the ground 
that a cloud may be thrown on appellants' real estate. On 
reading the facts presented by the present bill of complaint 
he should not lend a hand to support parties who of their 
own wrong refuse to do that which the law directs them to 
do, and use the consequence of such refusal as a basis for 

invoking the jurisdiction of a court of equity. 

These remarks are sustained by the cases above referred 
to and mav be summarized in the language of Mr. Chief 
Justice Fuller in Shelton vs. Platt, 139 U. S„ 591, wherein 

he says: 

“There was no allegation of inability on the part 
of the express company to pay the amount of the 
taxes claimed, nor any averments showing that the 
seizure and sale of the particular property which 
might be levied on, would subject it to loss, damage 











and inconvenience which would be in their nature 
irremediable. The bill showed the company to be 
dong a vast business, and it was an unreasonable 
inference that it must submit to the sale of its wagons 
and horses, or that such sale would work that kind 
of mischief which justifies the interference of equity 
in the application of a preventive remedy.” 

In Corbin* vs. Gold Mining Co., 187 U. S., 455, it was 
held that no considerations of mere convenience on the part 
of the complainant in selecting his remedy will warrant a 
court of equity assuming jurisdiction. “It should affirma¬ 
tively and clearly appear that there is an absolute necessity 
for its interference to prevent irreparable injury,” and also 
that the complainant “has taken every essential preliminary 
step to justify his claim.” 

The appellants by their bill have shown no case of irrep¬ 
arable injury—none could be shown where they have the 
cash in hand and refuse to pay the taxes with such cash. 
This is the “essential preliminary step to justify” their 
claim and their standing in any court. If they take this 
preliminary step and pay the taxes due, all their other prop¬ 
erty will be freed from the claim of the Government on 
account of the tax, and there then can be no lien or cloud 
upon their property. Their failure to do so cannot be made 
a basis of equity’s assuming jurisdiction of the present case. 
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n. 

THE CONSTITUTIONALITY OF THE LAW. 

A. 

Appellants Are Not Deprived of Their Property Without 
Due Process of Law on Account of the Manner in Which 
the Assessment of the Tax is Made. 

It is averred in the hill (Rec., p. 9) that the act of Octo¬ 
ber 13, 1913. vests the power to make the first and only as¬ 
sessment in the Commissioner of Internal Revenue, and does 
not require him to give any personal or public notice to the 
persons to be assessed, and does not fix a time when he will 
hear them and give them an opportunity to show what their 
assessment should be. and, therefore, said act is in conflict 
with the Fifth Amendment of the Constitution, that no per¬ 
son should be deprived of life, liberty, or property without 
due process of law. 

The income-tax law, section D. requires a true and ac¬ 
curate return under oath or affirmation to be made by each 
person of lawful age, having a net income of over $3,000, 
on or before the first day of March, setting forth specifically 
the gross income from all separate sources and totals thereof, 
etc. (p. 7). This return is to be made to the Collector of 
Internal Revenue for the district in which the person resides. 
This section further provides: 

“If the collector or deputy collector have reason to 
believe that the amount of any income returned is 
understated, he shall give due notice to the person 
making the return to show cause why the amount of 
the return should not be increased, and upon proof 
of the amount understated may increase the same 
accordingly. If dissatisfied with the decision of the 
collector, such person may submit the case, with all 
the papers, to the Commissioner of Internal Revenue 
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for his decision, and may furnish sworn testimony 
of witnesses to prove any relevant tacts. 

Section E provides, amongst other things, as follows. 

“ All assessments shall be made by the Commis- 
sioner of Internal Revenue and all l™s s la 
be notified of the amount for which they are re 
cneetivelv liable on or before the first da) ot June 
of each successive year, and said assessments sha 
£ paid on or before the 30th day of June, except, 

etc. 

In the case of Peoples National Rank vs. Marye, 107 Fe ^’ 
570, which was affirmed by the Supreme Court m 191 l • S-, 
272 on other grounds, an act imposing c V 

market value of stock held by individual bank shareholders, 

which required each bank to make early return to the Com- 
wi ic.n q ‘, Tntprnal Revenue, giving the names of stock- 

STtht“J .w £* « «* -* 

the market value of mid .lock teas held not e 

stitutional because of lack of due process of law, and 

court said: 

“A careful inspection of the act shows that the as- 
A " no iudicial act in what he does, the 

sessor perf< 7 L ing t j ia t the assessment made 

^ r hl£" P p£ thetiar g ket value of the stock as re- 
b > ?? bv the bank, and the act itself fixes 

filS the tax; and,Under this view, further 
theamov , Q t the assessment is not re- 

notue to resting discussion of this whole 

lairt a i„ leading t^of Hag., ... 

Dl “Tlie bank°itself having feed the market value of 

itS St °?s dl-s" « ‘mSrib 0 one! and the 
^fs°not void because of the lack of due process of 

law.” 

A comparison of the statute under consideration in the 

Marye case and the present incom^tax law leads to the 
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inevitable conclusion that the provisions requiring the re¬ 
turn and assessment to be made on the basis of the return 
of the rate fixed by statute are so similar that the conclu¬ 
sions reached in that case should apply to the present case. 

In Davidson vs. New Orleans, 96 U. S., 9/, an assessment 
for drainage of swamps in Louisiana was sustained. There 
was no provision for notice of hearing on the part of the 
property owner. Mr. Justice Miller said (pp. 104-105) that 
whenever a tax is imposed and the laws provide for a mode 
of confirming or contesting the charge in courts, due process 
of law is provided. 

Under the present law the assessments are to be 
made against an individual upon the individual’s own 
statement under oath. The law itself provides what 
the assessment shall be. It is only when the collector or 
deputy collector questions the return of the individual and 
gives due notice to the individual to show cause why the 
return should not be increased that the collector has power 
to alter the return, and the law provides an appeal, with 
an opportunity to he heard, from the decision of the collector. 
This is a totally different case from the one which is pre¬ 
sented, where the taxing officer, without requiring the in¬ 
dividual to make any return, assumes to impose a tax upon 
the individual’s property without giving him any oppor¬ 
tunity to be heard. Under the present law the basis of assess¬ 
ment is made in accordance with the facts stated in the 
return by the individual himself. It is inconceivable that 
any individual should want or be entitled to a greater op¬ 
portunity to present his case to the taxing officer than the 
one which the present law entitles him. Upon the basis 
of these facts (when not disputed) the Commissioner of In¬ 
ternal Revenue computes the interest which the statute de¬ 
clares shall be charged against the income based on the 
amount returned by the individual. The statute itself gi\es 
the individual notice of the amount which the Commissioner 
is required to assess against his income. The individual is 
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required to take notice of the mandates of the statute, as is 
the Commissioner. Full opportunity to be heard, in case 
the return is disputed, and a right of appeal to the Commis¬ 
sioner are provided for in the statute, and it is only upon 
failure to make any return that the law provides for an 
assessment by the Government officials. Such circumstances, 
however, do not arise in this case. It has been repeatedly 
held that the process of taxation does not require the same 
kind of notice as required in a suit at law, or even proceed¬ 
ings for taking of property under the power ot eminent 

domain. 

In Dollar Savings Bank vs. L nited States, 19 W all., 227, 
240, it is said that the provisions of an income-tax law do 
not 5 of themselves take any property from the individual 
taxed. They only provide for the assessment of the tax. 

The court said: 

“An assessment is only determining the value of 
the thing taxed and the amount of the tax required 
of each individual. It may be made by designated 
officers or by the law itself.’ 


The method of providing for the remission, collection, 
and refund of internal-revenue taxes is made by section L 
of the present income-tax law in accordance with the follow¬ 
ing provision: 

“That all administrative, special and general pro¬ 
visions of law, including the laws in relation to the 
assessment, remission, collection and refund of in¬ 
ternal-revenue taxes, not heretofore specifically re¬ 
pealed and not inconsistent with the provisions of 
this section, are hereby extended and made applicable 
to all the provisions of this section and to the tax 
herein imposed.” 

It is by virtue of and in pursuance to these provisions, which 
are found in sections 3172 to 3202 of the Revised Statutes, 
which have been in force for over forty years, that the en- 
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forcement of the collection of the tax by distraint or sale 
may be made. 

They provide for levy only after notice and for 
suit to enforce collection, in which suit the taxpayer 
has full opportunity to raise any defense he may 
have to the tax. Section 322G provides for remedy to 
the taxpayer who has paid his tax under duress to recover 
it back. In such a suit by the Government to enforce pay¬ 
ment he may set up any defense which would invalidate the 
tax. How then can he be said to be deprived of his prop¬ 
erty without due process of law, because he alleges that the 
income-tax law does not provide a notice of the assessment 
when the assessment is made upon the statement and figures 
which he himeslf submits, and it is only when the return is 
controverted that the collector may alter the return, and 
as a condition precedent for so doing the collector must 
give the taxpayer notice. 

Hue process of law does not mean that the taxpayer murt 
have notice and opportunity to be heard before the assess¬ 
ment is made. It only requires an opportunity to present 
his case or defense at some time before his property is 

actually taken. 

In a long line of cases the Supreme Court has again and 
again resisted attempts to overthrow the imposition and col¬ 
lection of taxes in which it was charged that the statutes be¬ 
fore the court were unconstitutional because the} authorized 
the taking of property without due process of law. The 
Supreme Court, appealed to by every variety of ingenious 
argument, has steadily and consistently maintained the rule 
that, so long as a statute authorizing the imposition and col¬ 
lection of a tax affords an opportunity to be heard, to ques¬ 
tion the validity of the amount of the tax before that amount 
is determined, or in subsequent proceedings for its collec¬ 
tion, the requirements of the Constitution as to due process 

of law are satisfied. 

Walker vs. Sauvinet, 92 U. S., 90. 

State Railroad Tax Cases, 92 U. S., 575. 

8m 
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McMillan vs. Anderson, 95 U. S., 37. 

Davidson vs. New Orleans, 96 U. S., 97. 

Z/af/ar vs. Reclamation District, 111 U. S., 701. 
Kentucky Railroad Tax Cases , 115 U. S., 321. 
Spencer vs. Merchant, 125 U. S., 345. 

Palmer vs. McMahon, 133 U. S., 660. 

Bell’» Gap R. R. Co. vs. Pennsylvania, 134 L. ©., 

Lent vs. Tillson, 140 U. S., 316. 

Pittsburgh R. Co. vs. Backus, 154 U. S., 42L 
Winona Land Co. vs. Minnesota, 159 U. S., 526. 

Allen vs. Georgia, 166 U. S., 138. 

Pittsburgh Ry. vs. Board of Public Works, 172 U. b., 

32. T 

Weyerhaueser vs. Minnesota, 176 U. S., ooO. 

Bristol vs. Washington County, 177 l. S., 133, 14o. 
French vs. Barber Asphalt Paving Co., 181 U. S., 

324. 

Orr vs. Gilman, 183 U. S., 278. 

Gallup vs. Schmidt, 183 U. S., 300, 307. 

(Hidden vs. Harrington, 189 U. S., 255, 259. 

Hodge vs. Muscatine County< 196 U. S., 276. 
Security Trust Co. vs. Lexington, 203 U. S., 323. 


The provisions of the present income-tax law set forth 
above, requiring the Commissioner of Internal Revenue 
to make the assessment himself and to give the taxpayer 
notice before the first of June, and requiring the assess¬ 
ments to be paid by the thirtieth of June, are almost identi¬ 
cal with the provisions of the corporation-tax law of August 
5, 1909 (36 Stats., 112), which law has been declared to 

be constitutional. 

From what we have said above, it is respectfully sub¬ 
mitted that, under the provisions of the present income-tax 
law, neither in law nor in fact are the appellants without 
notice nor deprived of their property without due process 

of law. 













59 


B. 

The Present Income-tax Law Does Not Discriminate Be¬ 
tween Corporations and Partnerships, Nor Does It Oper¬ 
ate Unequally against Corporations and Partnerships Car¬ 
rying on the Same Class of Business. 

In the bill of complaint it is averred (Ree., pp. 6, 7, and 
12 ) that a large portion of the taxable incomes under the 
Sixteenth Amendment consists of the dividends and net earn¬ 
ing of corporations existing for the purpose of making gains 
and profits, and there is no apparent reason why the incomes 
of these artificial persons should not be required to pay the 
same surtax as that laid on the incomes of natural persons, 
that these artificial persons do the same kind of business and 
conduct their affairs in precisely the same way as indi¬ 
viduals and partnerships do and in open competition with 
them; that the discrimination in the income tax in favor 
of corporations is unreasonable, unjust and an unwarranted 
classification, because the act of 1913 lays a surtax on in¬ 
comes exceeding $20,000, including the gains and profits 
from partnerships; that no surtax is directly levied on the 
incomes of corporations and none is indirectly le\ied in 
the tax that is laid on stockholders as individuals, so far 
as the dividends actually paid by corporations have been 
received by them. 

In other words, appellants’ contention appears to be that 
because the law imposes a surtax on the income of in¬ 
dividuals derived from partnership profits and fails to levy 
a surtax upon the income of corporations it is an unjust 
discrimination in favor of the corporations. The fallacy 
of this proposition is apparent from the reading of the 
statute itself. The corporation-tax law of 1909, levying a 
tax of one per cent on the net income of corporations, was 
kept alive by paragraph “S,” section 4, of the act of 1913, 
and made effective until February 28, 1913, when it was to 
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be superseded by section “G” (subsections a and c) of the 
later law, which imposed a like tax of one per cent upon 
the incomes of such corporations. There is no tax whatever 
levied against the gains and profits of partnerships as such. 
Paragraph “D” of the act of 1913 provides that: 

“Any persons carrying on business in partnership 
shall be liable for the income tax only m their in¬ 
dividual capacity 

Article 94 of the income-tax regulations provides as fol- 
lows: 

“Ordinary copartnerships are not as such sub¬ 
jected to the tax imposed by this act, but the indi¬ 
vidual members of any such partnership are liable 
for income tax onlv in their individual capacity on 
their respective shares or earnings as such partner¬ 
ship, whether such earnings be distributed or not. 

By Treasury regulation of March 12, 1914 (T. D. 1857), 
it is held: 

“That the income of partnerships per se is not 
subject to the income tax.” 

This is manifestly the true and proper interpretation of 
the law. Therefore, as the surtax is the only tax which the 
appellants complain of, even though it be a fact that cor¬ 
porations and partnerships do identically the same busi¬ 
ness and compete with one another, there is no discrimina¬ 
tion in favor of corporations as against partnerships, as 
there is no surtax levied against the gains and profits of cor¬ 
porations nor anv tax whatsoever levied against the gains 
and profits of partnerships, as such, by the present income- 
tax law; nor do the deductions of paragraph “B,” section 2, 
referred to in appellant’s bill of complaint (Rec., p. 12), 
which relate solely to the normal tax, enter into this case, 
as the constitutionality of the normal tax is not questioned 

in this suit. 
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0 . 

The Extent of the Constitutional Restriction on the Power 
of Congress to Tax Prior to the Sixteenth Amendment. 

The contentions of counsel for appellants appear to be 
that the present income-tax law is unconstitutional upon 
the ground that it encroaches upon the constitutional lim¬ 
itations relative to taxation. In order to understand just 
what these limitations on Congress are, we direct the court's 
attention to the provisions of the Constitution relative to 
taxation and a few of the decisions of the Supreme Court 
explaining their meaning. 

Prior to the adoption of the Sixteenth Amendment of the 
Constitution (promulgated February 25, 1913) the only 
constitutional provisions relative to taxation were as follows: 

Article 1, section 2, paragraph 3, provides: 

“Representatives and direct taxes shall be appor¬ 
tioned among the several States, which shall be in¬ 
cluded within this Union according to their respective 

numbers * * *” 

Article 1, section 8, paragraph 1, provides: 

“Congress shall have power to lay and collect taxes, 
duties, imposts, and excises, to pay the debt^ an 
provide for the common defense and general weltare 
of the United States; but all duties imposts and ex¬ 
cises shall be uniform throughout the United States. 

Article 1, section 9, paragraph 4, provides: 

“No capitation, or other direct, tax shall be laid, 
unless in proportion to the census or enumeration 
hereinbefore directed to be taken." 

With the exception of the provisions relating to slave 
trade and export taxes and the implied provisions prevent¬ 
ing Congress from taxing a State government or any in- 
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stmmentality thereof, there were no other restrictions in the 
Constitution, express or implied, upon the power of Con¬ 


gress to tax. 

In License Tax Cases, 

Chase said: 


5 Wall., 462, 471, Chief Justice 


“It is true that the power of the Congress to tax is 
a very extensive power. It is given in the Constitu¬ 
tion with only one exception and only two qualinca- 
tions. Congress cannot tax exports and it must im¬ 
pose direct taxes by the rule of apportionment, and 
indirect taxes bv the rule of uniformity. Thus lim¬ 
ited. and thus only, it reaches every subject and may 
be exercised at discretion. 


These limitations are, therefore, two and two only, one 
applicable to direct taxes and the other to indirect taxes, not 
each applicable to both direct and indirect taxes. The only 
limitation on the power of Congress to lay and collect duties, 
imposts, and excises, is that they shall he uniform through¬ 
out the United States. Direct taxes must be apportioned 
among the several States according to their respective num¬ 
bers and in proportion to the census or enumeration. These 
are the only qualifications imposed on Congress in levying 
direct taxes, and the courts may add no others. Were we 
to trace back the argument of counsel for appellants to its 
true premises, we would see that it is based upon the assump¬ 
tion that the Constitution requires direct taxes to be uni¬ 
form as well as apportioned. This was expressly decided 
not to be so in Flint vs. Stone-Tracy Co., 220 U. b., 
107. There is no such constitutional restriction governing 

direct taxes. 

1 . Meaning of Phrase “Imposts and Excises Shall Be Uni- 
form Throughout the United States. 

Even the restriction as to uniformity has not the extended 
meaning claimed. The words “uniform throughout the 
United States,” mean geographical uniformity, and were 



used to prevent the inhabitants of one state from paying 
a different rate from the inhabitants of another. This ques¬ 
tion has been directly raised and repeatedly decided by the 
Supreme Court. 

In the Head Money cases, 112 U. S., 580, 594, the Cunard 
Steamship Company and others questioned the constitution¬ 
ality of the act of Congress of August 3, 1882, levying “a 
duty of fifty cents for each and every passenger, not a citi¬ 
zen of the United States, who shall come by steamer or sail¬ 
ing vessel from foreign ports to any ports within the United 
States.” It was argued that the taxation was not uniform, 
because it discriminated between transporters by sea and 
transporters by land, and that it was not territorially uni¬ 
form because it discriminated against seaport States. Mr. 
Justice Miller, in denying each one of these contentions, 

said: 

“The uniformity here prescribed has reference to 
various localities in which the tax is intended to 
operate. Tt shall be uniform throughout the United 
States.’ Is the tax on tobacco void because in many 
of the States no tobacco is raised or manufactured? 
Is the tax on distilled spirits void because a few 
States pay three-fourths of the revenue arising from 
it? The tax is uniform and operates with the same 
force and effect in every place where the subject of it 
is found. * * * The law applies to all ports 

alike, and evidently gives no preference to one over 
another, but is uniform in its operation in all parts 
of the United States. * * * Perfect uniformity 

and perfect equality of taxation in all aspects in 
which the human mind can view it is a baseless 
dream, as this court has said more than once 

The War Revenue Act of June 13, 1898, taxing legacies 
and distributive shares of personal property was under con¬ 
sideration in Knowlton vs. Moore, 178 U. S., 41, and it was 
there decided that such taxes come within the class enumer¬ 
ated in article 1, section 8 of the Constitution. It was held 
that such provision of the Constitution refers purely to geo- 
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graphical uniformity and is synonymous with the expres¬ 
sion “to operate generally throughout the United States. 
The question was directly raised and stated by the court as 

follows (page 84): 

“The two contentions, then, may be summarized 
bv saving that the one asserts that the Constitution 
prohibits the levy of any duty, impost or excise 
which is not intrinsically equal and uniform m b 
operation upon individuals, and the other that the 
power of Congress in levying the taxes in question is 
bv the terms of the Constitution restrained only by 
the requirement that such taxes be geographically 

uniform.” 

The court in an extended opinion considers the history 
and the debates relating to the various powers and limita¬ 
tions of Congress relative to taxation, and on page b says. 

-Bv the result, then, of an analysis of the history 
of the adoption of the Constitution it becomes plain 
that the words ‘uniform throughout the tinted 
States' do not signify an intrinsic but sniiply a geo¬ 
graphical uniformity. And it also results that the 
assertion to which we at the outset referred, that the 
decision in the Head Money cases, holding that the 
word uniform must be interpreted in a geographical 
sense was not authoritative, because that ease in 
reaht'y solely involved the clause of the Constitution 
forbidding preferences between ports, is shown to to 
unsound, since the preference clause of the Consti¬ 
tution and the uniformity clause were, in effect in 
framing the Constitution, treated as respected their 
operation, as one and the same thing, and embodied 

the same conception. ,. _ r 

“We add that those who opposed the ratification oi 

the Constitution clearly understood that the um- 
formitv clause as to taxation imported but a geo¬ 
graphical uniformity, and made that fact a distinct 

ground of complaint . 1 

In Patton vt. Brady, executrix, 184 U. S., 608, 623, it 
was held that a general tax must be charged upon property 
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once charged with an excise, and it is not defeated by the 
fact that the property has already paid an excise. The 
court said: 

“Geographical uniformity being, therefore, that 
only which is prescribed by the Constitution, the 
courts may not add new conditions, and the statute 
in question fully complies with that requirement. 
It is not the province of the judiciary to inquire 
whether the excise is reasonable in amount, or in re¬ 
spect to the property to which it is applied. Those 
are matters in respect to which the legislative deter¬ 
mination is final.” 

II. Classifications and Exemptions Do hot Violate the Rule 

of Uniformity . 

In Pacific Express Company vs. Seibert, 142 U. S., 339, it 
was held that diversity of taxation, both with respect to the 
amount imposed and the various species of property selected, 
either for bearing its burdens or for being exempt from 
them, is not inconsistent with a perfect uniformity and 
equality in taxation, and of a just adaptation of property to 
its burdens. Thus it was held that a State statute w hich 
defines an express company to be persons and corporations 
who carry on the business of transportation on contracts for 
hire with railroad or steamboat companies, does not invid¬ 
iously discriminate against the express companies defined 
by it, and in favor of other companies or persons carrying 
express matter on other conditions, or under different cir¬ 
cumstances. 

In Flint vs. Stone-Tracy Co., 220 U. S., 107, it was held 
that a tax on corporations based on the amount of business 
done, is not a direct tax, but an impost and excise, which 
does not require to be apportioned, but must be uniform 
throughout the United States. The court held that the con¬ 
stitutional limitation of uniformity in excise taxes does not 
require equal application of the tax to all coming within its 

9m 







operation, but is limited to geographical uniformity through¬ 
out the United States, and on page 158 said: 

“It is insisted this taxation is so unequal and arbi¬ 
trary in the fact that it taxes a business when carried 
on bv a corporation and exempts a similar business 
when carried on by a partnership or private indi¬ 
vidual as to place it beyond the authority conferred 
upon Congress. As we have seen, the only limita¬ 
tion upon the authority conferred is uniformity in 
laving the tax, and uniformity does not require the 
equal application of the tax to all persons or corpo¬ 
rations who may come within its operation, but is 
limited to geographical uniformity throughout the 
United States. ' This subject was fully discussed and 
set at rest in Knowlton vs. Moore, 1/8 L. o., 
sapra, and we can add nothing to the discussion con- 

tained in that case. 

“In levying excise taxes the most ample authority 
has been ‘ recognized from the beginning to select 
some and omit other possible subjects of taxation to 
select one calling and omit another, to tax one class 
of property and to forbear to tax another, b or ex¬ 
amples of such taxation see cases in the margin de¬ 
cided in this court, upholding the power. 

to the objections that certain organizations, 
labor, agricultural, and horticultural, fraternal and 
benevolent societies, loan and building associations, 
and those for religious, charitable, or educational 
ourposes. are excepted from the operation of the law, 
we find nothing in them to invalidate the tax. - s 
we have had frequent occasion to say, the decisions 
of this court from an early date to the present time 
have emphasized the right of Congress to select the 
objects of excise taxation, and within this power to 
tax some and leave others untaxed, must be included 
the right to make exemptions such as are found in 

this act.” 

This recent decision of the Supreme Court that Congress, 
in lewing an impost or excise, may tax a corporation and ex¬ 
empt a partnership, is a complete answer to the contention of 
appellants upon this branch of the case. They claim that 
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the surtax is unconstitutional because division A of section 
2 of the present income-tax law discriminates in favor of 
corporations which are not charged with the surtax and 
against partnerships whose individual members are charged 
therewith. Congress has the power to so exempt corpora¬ 
tions and its action in so doing cannot now be questioned. 

To summarize, the rule of uniformity applies onl\ to geo¬ 
graphical uniformity. Congress may discriminate between 
common carriers in favor of transporters by land and against 
transporters by sea (Head Money cases, supra). It may de-* 
fine express companies and tax only those coming within 
such definition, eliminating others ( Pacific Express Co. vs. 
Siebert, 142 U. S., 339). It may tax a corporation and ex¬ 
empt partnerships or individuals carrying on the same busi¬ 
ness ( Flint vs. Stone-Tracy Co., 220 U. S., 107). It may 
adjust its system of taxation in all proper and reasonable 
ways ( Bells Gap R. R. vs. Pennsylvania, 134 U. S., 232). 
It may subject the same property to double taxation ( Patton 
vs Brady, executor, supra) or exempt some organizations 
and leave out others (220 U. S., 107-158, 173); it may allow 
deductions for indebtedness or not allow T them (^-)- 

We have discussed the present law' as though it imposed 
an impost or excise tax. This we have done on account 
of the contention of counsel for appellants that it is 
such. Even if it were, there is in the present law’ noth¬ 
ing to make that law’ unconstitutional, as its provisions fully 
comply with the constitutional requirement of uniformity 
as to imposts and excises. But we deny that the present 
income-tax law T imposes anything but a direct tax on incomes 
from whatever source derived. It is therefore not subject 
to the rule of uniformity, as even before the Sixteenth 
Amendment that limitation did not apply to direct taxes. 
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D. 


The Sixteenth Amendment. 

The Sixteenth Amendment to the Constitution (promul¬ 
gated February 25, 1913) is as follows: 

“Article XVI. The Congress shall have power to 
lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the 
' several States, and without regard to any census or 
enumeration.” 

The present income-tax law levies a tax of 1 per cent 
(subject to the deductions therein provided): 

“Upon the entire net income arising or accruing 
from all sources in the preceding calendar year to 
every citizen of the U. S. * * * and to^ every 

person residing in the U. S. * * * and a like tax 
* * * upon the entire net income from all prop- 

ertv owned, and every business, trade or profession 
carried on in the U. S. by persons residing else¬ 
where.” 

(Sec. 2, par. A, subdiv. 1.) 

A graded tax on such incomes as are upwards of 
$20,000 is imposed by sec. 2, par. A, subdivision 2 of 

the act.” 

Subject to the deductions and exemptions permitted the 
act further provides (par. B): 

“The net income of a taxable person shall include 
gains, profits, and incomes derived from salaries, 
wages, or compensation of personal service of what¬ 
ever kind and whatever form paid, or from profes¬ 
sions, vocations, business, trade, commerce, or sales, 
or dealing in property, whether real or personal, grow¬ 
ing out of the ownership or use or interest in real 
or ^personal property, also from the interest, rent, 
dividends, securities, or transactions of any lawful 
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business carried on for gain or profit, or gains or 
profits, and income derived therefrom from any 
source whatever, including the income from but not 
the value of property acquired by gift, bequest, devise 
or descent.” * * * 

The Treasury Regulations (arts. 1 to 21) explain that 
the normal tax and surtax are imposed on net incomes aris¬ 
ing or accruing from all sources. 

Article 3 provides: 

“The net income shall consist of the total gains, 
profits, and income derived from all sources (desig¬ 
nated as gross income) less deductions numbered 
first to sixth inclusive, specifically enumerated in 
paragraph B of the act.” 


It cannot be doubted that the present law imposes a tax 
on incomes—from whatever source derived --merely as 'in¬ 
come. This law does not impose any tax for carrying on a 
trade or profession or doing business to be measured by the 
gross annual receipts, but the tax is levied directly “upon the 
entire net income arising or accruing from all sources^ 
The very provisions of the act itself, which directs the with¬ 
holding of the amount of the tax at the source (section E), 
show conclusively that the tax operates directly upon the 
income itself and is therefore a direct and not an indirect 


tax 

The historical origin of the Sixteenth Amendment of the 
Constitution is well known. The Supreme Court had de¬ 
clared the former income-tax law (act of August .27, 189 , 
28 Stat, 553) to be unconstitutional because there was no 
apportionment of the taxes on incomes from real and per¬ 
sonal property, which were held to be direct taxes-Poftoc* 
Farmers’ Loan & Trust Co., 157 U S„ 429. A petition 
for a rehearing was filed, and Chief J^ice jul erm elu¬ 
cidating the former opinion of the court said (158 U. 

600-617): 
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“As heretofore stated, the Constitution di\ided Fed¬ 
eral taxation into two great classes, the class of direct 
taxes and the class of duties, imposts, and excises, 
and prescribed two rules which qualified the grant ot 

power as to each class. . 

“The power to lay direct taxes apportioned among 
the several States in proportion to their representation 
in the popular branch of Congress, a representation 
based on population as ascertained by census, was 
plenary and absolute , but to lay direct taxes without 
apportionment was forbidden. The power to lay 
duties imposts, and excises was subject to the qualifi¬ 
cation that the imposition must be uniform through¬ 
out the United States.” 


On page 630 Chief Justice Fuller further said: 

“Admitting that this act taxes the income of 
poperty irrespective of its source, still we cannot 
doubt that such a tax is necessarily a direct tax in 
the meaning of the Constitution.” 


The income-tax canes decision was subject to review by the 
Supreme Court in Spreekeh Sugar Refining Co. vs. McClain, 
192 U. S.. 337, Flint vs. Stone-Tracy Co., 220 U. S., 10i, 
and United States vs. Whitridge, 231 U. S., 144. In the last 
mentioned case the constitutionality of the corporation-tax 
law of 1909 was upheld, and Mr. Justice Pitney, in deliver¬ 
ing the opinion of the court, said: 

“ As repeatedly pointed out by this court, the cor¬ 
poration-tax law of 1909—enacted, as it was after 
Congress had proposed to the legislatures of the sev¬ 
eral States the adoption of the Sixteenth Amendment 
to the Constitution, hut before the ratification of that 
amendment—imposed an excise or privilege tax, and 
not in any sense a tax upon property or upon income 
merelv as income. It was enacted in view of the de¬ 
cision of this court in Pollock vs. Farmers’ Loan & 
Trust Co., 157 U. S., 429; 158 U. S., 601, which held 
the income tax prolusions of a previous law (Act of 
August 27, 1894, 28 Stat c. 349, pp. 509, 553, sec. 
27, etc.) to be unconstitutional because amounting m 






effect to a direct tax upon property within the mean¬ 
ing of the Constitution, and Wause not apportioned 
in the manner required by that instrument.” 

There cannot, therefore, be the slightest doubt that the 
income tax of 1894 was held unconstitutional by the Su¬ 
preme Court because it was a direct tax and was not ap¬ 
portioned among the several states. 

The Sixteenth Amendment by its carefully chosen words 
gives Congress the power to tax incomes “from whatever 
source derived,” thus eliminating, for once and all, any 
doubts that might exist whether a tax levied on the income 
of an individual, be it rents, dividends, salary, or any from 
other source, conies within the purview and scope of the 
amendment. 

The income-tax law of 1913, which imposes a tax “upon 
the entire net income arising or accruing from all sources 
* * * and a like tax * * * upon the entire net in¬ 
come* of all property owned, and of every business, trade, or 
profession carried on in the L nited States,” is unquestionably 
within the Sixteenth Amendment. The tax imposed is a 
direct tax. There was no constitutional restriction upon 
direct taxes, even before the Sixteenth Amendment, except¬ 
ing that such taxes must be apportioned among the several 
States in proportion to census or enumeration. The con¬ 
stitutional rule requiring uniformity does not apply to direct 
taxes. It is therefore absolutely immaterial whether the 
present income-tax law discriminates in favor of corporations 
and against partnerships, as in this regard there is no con¬ 
stitutional inhibition against a law imposing direct taxes so 
doing. 

The very ground upon which the Supreme Court held the 
former tax law to be unconstitutinal because it was not ap¬ 
portioned among the several States with regard to census 
and enumeration is now completely eliminated by the express 
wording of the Sixteenth Amendment, which makes an ex¬ 
emption of taxes on incomes to the former qualifications con¬ 
tained in the Constitution. 
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As Congress is now not limited in imposing an income tax, 
no matter from what source the income is derived, and is 
permitted to levy such a tax without apportionment among 
the several States and without regard to any census or enu¬ 
meration, that the courts may not impose these restrictions 
upon the power ol Congress. 


SUMMARY AND CONCLUSION. 

It is respectfully submitted that the decree of the court be¬ 
low dismissing the bill of complaint was right and should 
be affirmed, because: 


The Court Below Had No Jurisdiction as a Court of Equity 
to Entertain the Present Suit for an Injunction against 
the Commissioner of Internal Revenue in Enjoining Him 
from Assessing and Collecting the Income Tax Chargeable 
against the Appellants under the Act of October 3, 1913, 
Because: 

1 Section 3224 of the Revised Statutes prohibits the court 
below from entertaining any suit to restrain the assessment 
and collection of a Federal tax, whether such tax is claimed 

to be illegal or merely erroneously assessed. 

2. Appellants have a full, adequate, and complete remedy 

at law: 

(a) By paying the tax under protest and bringing suit 

against the collector; . 

(b) By defending against suit or other proceeding 

brought against appellants by the Government in seeking to 

enforce the payment of the tax, 

3. No special equitable grounds for the maintenance of the 

bill are shown, for 




(a) It is not a case where equity will interfere to avoid a 
multiplicity of suits; 

( b ) Nor is it a cavse in which equity could assume juris¬ 
diction, because of the supposed effect of the levying of the 
tax in throwing a cloud upon the appellants’ title to real 
estate. 

4. Appellants have no standing in a court of equity, be¬ 
cause they have not undertaken to do equity in paying or 
tendering taxes admittedly due. 

B. 

The Present Income Tax is Constitutional. 

1. Appellants are not deprived of their property without 
due process of law. 

2. There is no discrimination between corporations and 
partnerships. 

3. The complaint of lack of “uniformity'’ cannot be made, 
because the law imposes direct taxes which were not re¬ 
quired to be “uniform,” but “apportioned.” 

4. The present law, enacted under the power vested in 
Congress by the Sixteenth Amendment, is constitutional, for 
that amendment gives Congress the power to tax incomes, 
from whatever source derived, without apportionment, or 

regard to census or enumeration. 

For the reasons stated it is respectfully submitted that 
the decree of the court below, sustaining appellee’s motion to 
dismiss the bill and dismissing the bill of complaint, was cor¬ 
rect, and should therefore be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 

REGINALD S. HUIDEKOPER, 
Assistant United States Attorney, D . G. 
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STATEMENT. 

consider the question of t P unconstitu- 

have been assessed with a taxjevred^ ^ ^ 

tional enactment by *; ni^ioion A of Section II of the 
whether ^didmsion 2 of Dmsion , g constitutional . 

grSS follow that oX in this r’epW brief, but will first 
make a concise statement of tire questions in the case. 

i The Revenue Act of October 3, 1913, Subd. 1, Division 
L Revemic ac -i normal tax ot one per centum 

* tti M** ‘"t a ?and SuSTS?* 

s,on A, levies an a graduated according to 

rSr»„°U „’?&»«• »»d fanning from one pen «»,«„ 
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on the first $30,000 of the excess, up to six per centum on any 
excess exceeding $500,000, and no surtax is levied on the in¬ 
comes exceeding $20,000 of corporations. 

The main question presented by this record is whether this 
discrimination against natural persons and in favor of cor¬ 
porations is authorized by the Sixteenth Amendment, em¬ 
powering Congress to lew taxes on incomes from whatever 
source derived, and whether it is within the power of Con¬ 
gress to lay and collect taxes, duties, imposts and excises. 

2. Subd. 2, Division A, after levying the graduated surtax 
on the incomes subject to the normal tax of individuals lavs 
an additional surtax on the incomes of individuals on the 
shares to which they would be entitled to of the gains and 
profits of corporations in which they are stockholders whether 
such gains and profits have been divided or distributed or not. 

That is to say, a tax on the dividends received and also a 
tax on dividends they have not received and may never re¬ 
ceive. 

It is further provided, that the provisions for these addi¬ 
tional surtaxes shall apply to all corporations, 

“however created or organized, formed or fraudulently 
availed of for the purpose of preventing the imposition 
of such tax through the medium of permitting such 
gains and profits to accumulate instead of being divided 
or distributed.” 


Subdivision 2 then goes on to say: 

“And the fact that any such corporation, joint stock 
company or association is a mere holding company, or 
the gains and profits are permitted to accumulate be¬ 
yond the reasonable needs of the business shall lie 
prima facie evidence of a fraudulent purpose to escape 
such tax; but the fact that the gains and profits are 
in any case permitted to accumulate and become sur¬ 
plus shall not be construed as evidence of a purpose to 
escape said tax in such case unless the Secretary of the 
Treasury shall certify that in his opinion such accumu¬ 
lation is unreasonable for the purposes of the business.” 

The question here presented is whether the invalidity of 
these extraordinary provisions does not invalidate the whole 
of Subd. 2 of Division A? 







3. Sec. 3224 Rev. Stat. U. S., first enacted Mar. 2, 1867, 
provides that 

“no suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any 

court.” 

The questions here are (1) whether this section applies to 
a tax levied under an unconstitutional act of Congiess, a d 
not wiSn the jurisdiction of the Commissioner of Internal 
Revenue to assess or collect; and (2) if it does apply whether 
to the extent of such application it is not unconstitutional and 

void? 

The proposition that Sec. 3224 does not apply to the case 
of plaiSs presents a number of subordinate questions as 

to which we contend: 

(1) Sec. 3224 only applies in cases where the as¬ 
sessment of the tax is within the jurisdiction of the 
assessing officer, and his action is erroneous, but not 

To) An unconstitutional act of Congress has no 
validitv; no authority or jurisdiction can be c°° err 
bv itan assessment made under it is outside the 
authority of the assessing officer; is in excess of his 

jU VrfiTihe nd con™-law an officer of the United 
States who does an act forbidden by the constitution 
or an otherwise illegal act, is personally liable to the 
iniured party in an action at law and in cases with 
anv of the recognized grounds for equitable relief, he 
mav have an injunction enjoining the officer from com¬ 
mitting the unconstitutional or otherwise illegal ac . 

(4j" Congress cannot abolish these common law 
remedies unless it provides a speedy, convenient and 

pfficient remedv in place thereof. 

(5) The remedv provided by Congress of paying 
the unconstitutional or illegal tax under protest and 
sinn" the United States in the person of the officer, for 
a return of the money, is vexatiously dilatory, very 
burdensome and utterly inadequate; and if sustained it 
means that Congress has power to compel persons and 
corporations to make loans to the government without 

their consent. 
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I. 

What are the common law remedies as against an uncon¬ 
stitutional tax? 

Neither the United States or the Kingdom of Great Britain 
and Ireland can be sued without their consent. It took many 
centuries to establish as a fact the doctrine that every person 
in Great Britain from the King to the lowest individual is 
subject to the law of the land. The maxim that the King can 
do no wrong still prevails and no suit against the Grown 
can be maintained except under the statute (23 and 24 Viet. 
34) permitting petitions of right to be tiled w-ith the Home 
Secretary, who takes the opinion of the Attorney-Geneial and 
consults any Department of State affected by the claim. If 
the opinion"the Attorney-General is favorable, the petition is 
submitted for royal endorsement of the fiat “let right be done.” 
The petition is then sent to the Department concerned that a 
plea or answer may be returned in twenty-eight days, and the 
subsequent proceedings follow’ the course of any ordinary 
civil action in the courts. (2 Anson's Law and Custom of the 
Constitution, p. 231.) 

This remedy has been held to extend to cases of property 
wrongfully taken or withheld and to damages, liquidated or 
unliquidated, for breach of contract; but it does not extend 
to cases of wrong alleged to have been done by the King or 
his servants acting on his behalf. (Id., p. 475.) 

Except in the cases mentioned there is no such thing in 
England as a suit against the Crown; but it does not follow- 
that persons injured by the wrongful and illegal action of the 
servants and officers of the Orow T n have no remedy. They 
have an indirect w’ay of subjecting the Crown to the law-. 

After showing that one or more Ministers must take part 
in any act of the Crown, Dicey in his “The Law’ of the Con¬ 
stitution,” written from the legal standpoint, at pp. 320, 321, 
says: 

“The minister or servant of the Crow n who thus takes 
part in giving expression to the Royal w’ill is legally 
responsible for tbe act in w’hich he is concerned and he 
cannot get rid of Iris liability by pleading that he acted 
in obedience to Royal orders. Now- supposing that 



the act done is illegal, the Minister concerned in it b^ 
comes at once liable to criminal or civil procmhngs 
in i Court of Law. In some instances, it is true, tne 
onlv legal mode in which his offense could be reached 
i,e an impeachment; but an impeachment itself 
is* a regular though unusual mode of legal procedure 
before a recognized tribunal, namely, the High Co«^ 
of Parliament. Impeachments indeed may, though 
took place as late as 1805, be thought now obsolete, but 
the cause why this mode of enforcing «; 

sponsibilitv is almost out of date is partly _that M 
ters are now rarely in a position where there is even 
a temptation to commit the sort of crimes for which 
impeachment is an appropriate remedy, and par% 
that the result aimed at by impeachment could now in 
manv cases lie better obtained by proceedings before 
an ordinary court of law. The point, however which 
should never be forgotten is this: it iBnowwe estete 
lished that the Crown can act only through Ministers 
and according to certain prescribed forms which ahso- 
lutelv require the co-operation of some minister, such 
as a'Secretary of State, or the Lord Chancellor, -a ho 
thereby becomes not only morally but legally respon¬ 
sible for the legality of the act in which he takes part 
Hence indirectly but surely the action of every servan 
of the Crown, and therefore in effect of the Crown it- 
self, is brought under the supremacy of the law of the 

land.” 

Anson, Vol. 11, V- says; ge t 

«a s regards wrong, no servant of the Ciown may set 

up as defense to a wrongful act the express orders of 
the Crown or orders implied by the allegation that what 
he did was an act of State. The case of Entick vs. Car¬ 
rington (19 St. Trials 1030) contains words which 
more than a hundred years old will meet every case of 

this ect t0 t h e argument of state neces¬ 

sity or a distinction that has been aimed at be¬ 
tween state offences and others, the common law 
does not understand that kind of reasoning nor do 
our books take notice of any such distinction. 

The other cases are Leach vs. Money, TP tiles vs. Wood and 
Wilkes vs. Lord Halifax, 19 St. Trials, 1001, lloO, 1406. 
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These cases established the personal Habilityofthe officers 
and servants of the Crown tor any illegal act on their pait. 

Th P only exceptions are the Lord Lieutenant of Ireland and 
thJ Governor-General of India, who are regarded as viceroys 
whose offices are of such a regal nature as to come within the 
maxim that the King can do no wion,,. 

There is no such thing as an exemption from personal lia- 
hilitv for acts of State as between the officers and servants of 
the 'Clown and British subjects. Acts of State exempting 
from liability can only be committed against the subject 
foreign powers. 2 Stephens’ His. Grim. Law, 61. 

The eases above cited were decided some ten years before 
thJAmerican Revolution began. They ^re^t ffiised^on a y 

glints and royal commissions constituting tire constitutions 
of the several colonies. 

The Federal constitution contains no provision that the 

vZ> KS can no, tm sued inn tjntrtrfJ." 

i mu. -nower of the United states is exrresMv 

consent. The judicial pox\er i TT , atatno he 

extended “to controversies to winch the X mted Stat . * 
a nartv.” but that only applies to controversies in which the 

United States is the party plaintiff. 

The United States cannot be sued in anv court of law "J' 1 ' 
out an act of Congress authorizing it. This constructs 
the provision was an application of the common law. As a 
nsrt of that law aggrieved persons have the same common 
law^remedies against the officers and servants of the goverm 
rneot as Rritish subiects have against the officers and servant, 
of tlie Crown- This is conclusively shown by the case of 
Lee vs. United States, 106 U. S., 196. 

Tn that case the United States had purchased the estate of 
the L^ familv at Arlington at an illegal tax sale and the gov- 
prnmeut hv its nffieprs and servants was in possession <*eoiv. 
Washington Rarhe Cnstis Lee brought an action of etectm-t 
omtiust the officers having actual possession. The United 
States objected to the jurisdiction of the court and in that way 
only became a party to the suit. 














The Supreme Court of the United States, five to four, held 
that the action was maintainable and affirmed a judgment 
in the court below in favor of the plaintiff. Both opinions 
are very learned and interesting. The conflict between them 
arose from the fact that it was an action for the possession of 
land, and the four dissenting judges thought it was a suit 
against the United States and as such not maintainable. 1 he 
majority opinion examines the doctrine that a sovereign state 
cannot be sued without its consent with great care and con¬ 
fines the immunity to narrow limits, and reaches the con¬ 
clusion that it was not a suit against the United States. 
Neither opinion has much to say concerning the liability of 
the officers and servants of the United States for unconstitu¬ 
tional or otherw ise illegal acts committed by them. 

In the subsequent case of Cunningham vs. Macon & Bru ^ s ' 
wick R. Co., 109 V. 8., 446, Justices Harlan and Field dis¬ 
senting from the opinion of the Court by Justice Miller, \\ 
of the opinion that the'Court was making a departure from 

Lee vs. United States. 

Whether that was so, is not important in our present 
inquiry, but it shows that we are justified in relying on rules 
ofVw as to which the two opinions are in accord with each 

other. 

Justice Miller, distinguishing cases for the possession of 
property from ordinary civil actions, says: 

“In actions at law T , of wdiich mandamus is one, where 
an individual is sued as for injuries to person or to 
property, real or personal, or in regard to a duty whic 
he is personally bound to perform, the government does 
not stand behind him to defend him. If he has the 
authority of law to sustain him in what he has done, 
like any other defendant he must show it to the Court 
and abide the result. In either case the State is not 
bound by the judgment of the Court and generally it» 
rights remain unaffected. It is no answer for the 
defendant to sav : ‘I am an officer of the government 
and acted under its authority,’ unless he shows the 
sufficiency of that authority. 

Referring to the liability of officers for wrongful acts on 
their part, James Bryce, in his “American Commonwealth, 

Vol. 1, p. 239, says: 
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“The same principle applies to acts (lone by an execu¬ 
tive officer beyond tire scope of his legal authority. In 
free countries an individual citizen is justified in dis- 
obeving the orders of a magistrate if he correctly thinks 
these orders be in excess of the magistrate's legal power, 
because in that case they are not really the orders of a 
magistrate but of a private person affecting to act as 
a magistrate.” 

“In England, for instance, if a Secretary of State 
or a police constable does any act which the citizen 
affected by it rightly deems unwarranted, the citizen 
mav resist, bv force if necessary, relying on the ordi¬ 
nary courts of the land to sustain him. This is a conse¬ 
quence of the English doctrine that all executive power 
is strictly limited by the law, and is indeed a corner¬ 
stone of English liberty.” 


In our first brief in this Court, at pages 37-40, we cite 
Elliott vs. Swart,wout, 10 Peters. 137, and a large number of 
English and American cases showing what are the common 
lavT remedies of taxpayers as against an unconstitutional tax. 


The learned counsel for the appellee in their brief at page 
39, cite a number of cases that directly support the proposition 
for which we contend. 


Pennoyer vs. McConnaughy, 140 V. S., 1, is a case where it 
was held bv tire Court, in an opinion by Justice Lamar: That 
the exemption of a State from suability cannot be pleaded by 
its officers when thev are proceeded against for executing an 
unconstitutional act of the State Legislature; (2) that an 
officer of the State may be enjoined from executing a statute 
of the State which is in conflict with the Constitution of the 
United States when such execution would violate and destroy 
the rights and privileges of the complainant.” 

Tindall vs. Wesley, 167 U. S., 204, was an action for the 
possession of land in the occupancy of officers of the State of 
South Carolina who defended on the ground that the title was 

in the State. 

The Court, in an opinion by Justice Harlan, held that the 
action was maintainable. 

Ex parte Young, 209 U. S., 123, involved the validitv of an 
injunction issued by a United States Circuit Court enjoining 








State officers, including the Attorney-General of the State, 
from enforcing a State statute alleged to be unconstitutional. 

Held that the injunction was valid. 


II. 


What are the statutory remedies as against an unconstitu¬ 
tional tax? 


We shall assume that Congress cannot abolish common law 
remedies unless it provides sufficient and adequate statutory 
remedies. The learned counsel for appellee in their brief at 
dp. 23-24, concede that Congress must provide -some remedy. 
It is evidently their view that any kind of a remedy, no matter 
how utterly inadequate and worthless it may be, will meet th 
requirements of the constitution. “Some remedy from their 
standpoint are very appropriate words. 

Amon"- the common law remedies is that of injunctive relief, 
an inherent power in all courts of equity jurisdiction. 


It is plain that if Sec. 3224 is applicable to all taxes whether 
within the jurisdiction of the assessing officer or not, and 
whether constitutional or not, the remedy by writ of injunction 
is abolished. This cannot be true unless an equally efficacious, 
ample and adequate remedy at law has been provided. 

The statutes of the United States, as amplified by the rules 
and regulations of the Secretary of the Treasury, and as 
enforced by the Commissioner of Internal Revenue, and as 
expounded by his counsel in this case, do not provide an ample 
or adequate remedy at law. 

1 At no spot or place prior to the enforced collection and 
payment of the tax is the person taxed given an opportunity 

to be heard. 


This record shows, at pp. 14, 19-20, that on March 13, 1914, 
the plaintiffs requested a hearing before the Commissioner of 
Internal Revenue before any assessments were made against 
them and that their request was refused. 


This defect is supposed to be cured by certain statutory 
provisions. The last two sentences of Division D of the 
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income tax law authorize the collector or deputy collector if 
he has reason to lielieve that the income received by anypcrson 
is understated to give notice to him to show cause vi 
amount should not be increased and upon proof of the amount 
understated may increase the same accordingly. If dissatisfied 
with the decision of the collector, such person may submit the 
case with all the papers to tire Commissioner of Internal 
Revenue for his decision and may furnish sworn testimony 
of witnesses to prove relevant facts. 

But suppose the collector has no reason to believe that the 
income returned is understated, or if having reason so to 
believe be "ives no notice and no hearing is had, then tbe 
return as made goes to the Commissioner of Internal Revenue, 
and he makes such assessment as pleases him, without any 
notice to the person concerned, and based on such ex parte and 
undisclosed evidence as the collector, deputy collector, or an 
inspector acting under the power conferred by Sections dlTh 
and 3177 of the Revised Statutes may lay before him. 


Such is the law and such is the practice. There are no 
regulations of the Secretary of the Treasury to the contrary. 

Having made his assessment the Commissioner of Internal 
Revenue is required to notify the person assessed on or before 
the 1st day of June in each year, who is required to pay the 
same by tile 30th day of June. Division E. 

Under this method of assessment the taxpayer does not 
know what his assessment is until he is notified to pay ami 
if he does not pav by the 30th of June, 5 per centum is added 
to the tax and interest at the rate of one per cent per month. 

It is hardlv necessary to say that so far, the proceedings 
for the assessment and collection of the tax are not ue 
process of law (See Int. Com. Comm. vs. Louis d^ash. R. to., 
227 U. S.y 91, quoted from at pp. 23-25, our first biief). 

This serious defect in the law is supposed to be remedied 
by Sections 3220 and 3226 of the Rev. Stat. 


Sec. 3220: 

“The Commissioner of Internal Revenue subject to 
regulations prescribed by the Secretary of the Treasury, 
is ""authorized on appeal to him made to remit, refund 
and pay back all taxes erroneously or illegally assessed 




or collected, all penalties collected without authority, 
and all taxes that appear to be unjustly assessed or 
excessive in amount or in any manner wrongfully col¬ 
lected, etc. 7 ’ 

Here is a lame attempt to give the taxpayer a hearing before 
the tax is collected, but under the methods prescribed by the 
statute and the regulations of the Secretary of the Treasury, 
which are a part of the law, there is no way of getting such a 
hearing in time to stop the collection of the tax. The Commis¬ 
sioner may defer his decision until the tax is collected. 

A more serious objection is that the Commissioner is not 
required to give and does not give any hearing in the true 
meaning of that requirement. 

The Secretary of the Treasury has prescribed the form, the 
blank, on which an appeal or claim for the remission of taxes 
abateable under Sec. 3220 can be made. It is Form 47. The 
claimant is required to set forth the reasons why his assess¬ 
ment should be abated in whole or in part. 

A deputy collector is required to make a personal investiga¬ 
tion and to endorse his conclusions on the back of the written 
claim. The collector is also required to carefully investigate 
the facts, and to make a like endorsement on the back of the 

claim. 

No notice is given to the person assessed and none is 
required. The claim as so endorsed then goes to the Commis¬ 
sioner of Tnternal Revenue for “personal examination and lie 
endorses his conclusions on tire back of the claim, stating 
what, if any, of the assessment is abated. 

There does not appear to be any view which would sustain 
this procedure as due process of law within the meaning o 
the Fifth Amendment of the Constitution of the United States. 

What we assert is, that the person assessed is not given 
any hearing or opportunity to be heard, before he is forced 
to pay the tax assessed against him. 

If the person assessed was given a full hearing before the 
Commissioner and the assessment was within his jurisdiction; 
or if he was given an opportunity to be heard in a proceeding 
to enjoin the collection of the tax the requirement of due 
process of law would be satisfied (See Opinion of the Court by 
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Mr. Justice Day in Central of Georgia vs. Wright, 207 U. S., 
127, quoted from on pp. 51*52 of our first brief). 

We contend that no tax law can be sustained which does 
not <rive the persons assessed an opportunity to lie heard, 
in the full sense of a hearing, before the tax is collected. 


In addition to what we have said it appears that the Com- 

assessed is understated to make a revised or second asse. 
ment without anv notice, and the person assessed is required 
™ the same “immediately upon notification of the amount 
of such assessment.” and if he does not pay in ten days. .> per 
centum is added with interest at the rate of one per centum 

per month. Division E. 

The extraordinary conditions we have depicted might be 
obviated if the Commissioner of Internal Revenue would give 
a full and fair hearing before the tax is collected. 


lie is prohibited from doing any such thing. Reflations 
No. 14, Revised Oct. 15, 1911, on p. 14, has this provision. 

“The filing of a claim for the abatement of a tax 
alleged to have been erroneously assessed does not oper¬ 
ate as a suspension of the collection of the tax or ma 
it anv less the duty of the collector to exercise due 
diligence to prevent the collection of the tax from 
being jeopardized. He should, if necessarv, collect the 
tax and leave the taxpayer to Iris remedy by claim 
on Form 46.” 


Under the drastic and unconstitutional nrocednre. we have 
described it is serionslv contended that Congress by means 
of an unconstitutional tax law can compel all persons natural 
nr artificial, in the United States, to loan monev to the gov¬ 
ernment, and leave them to seek a return thereof by an action 

at law. 


Such is the inevitable consequence if Sec. 9224. denving 
injunctive relief, applies to taxes assessable under a void act 

of Congress. 


The question here arises whether the statutory action at 
law prescribed by Congress is ample and adequate to secure 

the return of a forced loan? 


2. Conceding at this point for sake of the argument only, 
that Congress Iras power to make forced loans, we contend t a 
the remedy of suing the collector and indirectly the United 
States on the conditions prescribed is not ample or adequate 
and is of no value in the case of an unconstitutional tax. 

Sec. 3226, Rev. Stat. U. S., expressly provides that: 

“No suit shall be maintained in any court for the 
recovery of an internal tax alleged to have been erro¬ 
neously or illegally assessed or collected, or of any 
penalty claimed to have been collected without author¬ 
ity, or of any sum alleged to have been excessive or in 
anv manner wrongfully collected, until an appeal sha 
have been duly made to the Commissioner of Internal 
Revenue, according to the provisions of law m that 
regard and the regulations of the Secretary of the 
Treasury, and a decision of the Commissioner has been 

had therein,” etc. 

Then follows a provision giving the Commissioner six 
months in which to render his decision. 

This brings us to Form 46, prescribed by the Secretary of 
the Treasury^ It is subject to the same objections as Form 
47 in that it authorizes deputy collectors and collector to 
make ex parte investigations, and to report thereon without 
giving the claimant any notice or opportunity to be hear , 
with or without witnesses. 

As a hearing such as the constitution requires, it is a 
travesty on justice. 

The time limitation of six months gives the government 
a credit for that length of time on a forced loan. But that 

to not all of the delay. It takes a considerable period of time 

to bring an action at law and recover a judgment. The jud„ 
rnent so obtained is subject to review by a court of last resort, 
and if the judgment is affirmed, the Controller of the Treasury 
nnv not issue his warrant for payment, and then the taxpayer 
must bring an action against the United States in the Court 
of Claims, and the judgment of that Court is subject to review 
bv the Supreme Court of the United States. 

These executive officers, the Commissioner of Internal Rev¬ 
enue and the Controller of the Treasury, can delay the return 
of the money for indefinite periods of time. 
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III. The question whether a new remedy prescribed by 
the Legislature to take the place of a prior one is e 
and adequate or not has most frequently arisen under 
the clause of the Constitution that no State shall pass any 
law impairing the obligation of contracts. Prior to the 

adoption of the Fourteenth Amendment the due process of 
law clause was not a federal limitation on the states. Hence 
in the original constitution it was deemed advisable to insert 
the clause against the impairment of contracts as a limitation 
on the states. It was not expressly made a limitation on 
the general government, but it was included m the due process 
of law clause of the Fifth Amendment which is a limitation 
on the powers of Congress. 

This view of the Constitution was stated with great clear¬ 
ness bv Chief Justice Chase near the end of the opinion of 
the Court in Hepburn vs. Griswold, 8 Wall, C03, and so far 
as we have been able to discover, no one has ever questioned 

that part of the opinion. 


A common law right of action to protect ones property 
is just as sacred as a right of action on a contract, tin 
principle was the basis of the decision of the Court in the 
great case of Green vs. Biddle, S Wheat 1, where Justice 
Washington for the Court, at p. 75, said: 


“The common law of England was, at that period, 
as it still is the law of that State; and we are informed, 
bv the highest authority, that a right to land, by that 
law, includes the right to enter on it when the posses¬ 
sion is withheld from the right owner; to recover the 
possession by suit; to retain the possession, and to 
receive the issues anil profits arising from it (Altham s 
Case. 8 Co., 299). In Liford’s case it is laid down that 
the recess of the disseisee revests the property in 
him in the fruits or profits of the land, as well those 
that were produced hy the industry of the occupant 
as those which were the natural production of tire 
land not only against the disseisor himself, but against 
his feoffee, lessee, or disseisor; ‘for,’ says the book, ‘the 
act of my disseisor may alter my action, hut cannot 
take awav my action, property or right; so that after 
the regress the disseisee may seize these fruits, though 
removed from the land, and the only remedy of the 
disseisor, in such case, is to recoup their value against 
the claim of damages.’ The doctrine laid down in this 
case, that the disseisee can maintain trespass only 
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against the disseisor for the rents and profits, is, with 
great reason, overruled in the case of Holcomb vs. 
Rawlym (Cro. Eliz., 540). (See also Bull N. 87.) 

“Nothing, in short, can be more clear, upon princi¬ 
ples of law and reason, than that a law which denies o 
the owner of land a remedy to recover the possession 
of it when withheld by any person, however mno- 
eentlv he mav have obtained it; or to recover the 
profits received from it by the occupant; or which 
clogs his recovery of such possession and profits, by 
conditions and restrictions tending to diminish the 
value and amount of the thing recovered, impairs his 
right to and interest in the property. If there be no 
reniedv to recover the possession, tire law necessarily 
presumes a want or right to it. If the remedy afforded 
be qualified and restrained by conditions of any kind, 
the right of the owner may indeed subsist and lie 
acknowledged; but it is impaired, and rendered inse¬ 
cure, according to the nature and extent of such 
restrictions.” 


That case involved the validity of restrictions on actions 
for the possession of land and the recovery of its rents and 
profits, while in possession of a disseisor. 

It was pointed out that the possession and the right to the 
rents and profits is the land, as without these the mere title 
would be without value. 


It was shown that a contract between the States of Vir¬ 
ginia and Kentucky was impaired; but ^ the due process 
of law clause had been in force as a federal limitation o t 
states, and there had been no contract, the result would have 

been the same. 


The most serious objection to the procedure and remedy pre¬ 
scribed by Congress in the present case is that all injunctne 
and preventative relief is cut off and denied. 

The collection of the tax is not to be restrained by any 
court. 

What are the steps in the enforced collection of the tax? 

(1) A demand upon the person assessed to pay the 
tax, including the unconstitutional tax, assessed against 

him. 
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(2) If he has no money to pay, or having money 
refuses to pay, seizure and sale of his personal property. 

(3) If he has no personal property, or that which he 
has is not sufficient to satisfy the tax, the foreclosure of 
tire lien on his real estate by seizure and sale of the 

same. 


The assessment lists in the hands of the collector being 
valid warrants on their face, the purchasers of either tire 
personal property or the real estate acquire title, and the 
person assessed loses his property (See Sees. 3194, 3199, Rev. 

Stat. U. S.). 


Is it possible that an action at law to get one's money 
back can be sustained as an efficient and adequate remedy. 

Another serious objection is that the action at law must 
be delaved for six months, to say nothing of the delays 
incident to such an action. It is true the Commissioner of 
Internal Revenue mav not take the w hole six months to decide 
the appeal to him made, but it will take some time to prepare 
and submit the appeal and he will take some time in wffiich 
to make his decision. Can rights be made to depend on the 
promptness or mercy of the Commissioner. 

In some respects a more serious objection than either of 
the above is the fact that the taxpayer gets no hearing, such 
as he is entitled to under the Constitution, until his action 
at law comes on for trial before the Court. 


This procedure mav be perfectly valid, under Sni/dcr vs. 
Marks, 109 U. S., 189,* when applied to a case where the Com¬ 
missioner of Internal Revenue commits a mere error of 
judgment, and his action is erroneous, but not void; but 
when applied to an unconstitutional tax it is so utterly vicious 
as to be destructive of government by the law of land, and 
of the Constitution as the supreme law T in the law T of the land. 


IV. Counsel for appellee in their brief at pp. 53-58 con¬ 
tend that the appellants are not deprived of their property 
without due process of law T on account of the manner in w hich 
the assessment of the tax is made. 

In support of this proposition they insist that the tax is 
assessed on the income returned by the person to be assessed 
and he can find no fault with that, because the law and not 
the Commissioner fixes the rate of the tax, and the collector 
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has no authority to change the amount of the income returned, 
except on giving notice to the person making the return and 
giving him an opportunity to be heard. 

This argument overlooks the fact that the collector does 
not make the assessment. 


He merelv forwards the return to the Commissioner who 
does make the assessment, and the Commissioner is not con¬ 
fined to the return as made. He can make an ex parte m\ esti¬ 
mation under Secs. 3173 and 3176 of the Rev. Stat. as amended 
bv Division I, of the income tax law, and fix the amount of 
the assessable income at whatever sum his judgment may dic¬ 
tate. 


Sec. 3173 provides that when any return which in the opin¬ 
ion of the collector is false or fraudulent, or contains any 
under-valuation or understatement, it shall be lawful for th 
collector to summon such person, or any other person having 
possession, custody or care of books of account containing en¬ 
tries relating to the business of such person, or any other 
person he may deem proper, to appear before him and pro¬ 
duce at a time and place named in the summons and to „ive 
testimony or answer interrogatories under oath, respecting 
the objects to lie taxed or the returns thereof See second 
clause from the bottom of Sec. 3173 as amended. 


Sec. 3182 Rev. Stat. authorizes the Commissioner of Inter¬ 
n'd Revenue to make inquiries, determinations and assess¬ 
ments and when it is ascertained that any list which has been 
or shall be delivered to any collector is imperfect or ^com¬ 
plete in consequence of any omission or understatement or 
undervaluation contained in any return by any person liab 
to tax, the Commissioner of Internal Revenue may at any 
Hme within fifteen months from the time of the delivery of 
the list to the collector, make a new or second assessment. 


The Commissioner of Internal Revenue is not required to 
give any notice or opportunity to be heard to the person con- 

eerned. 


The collectors are not required to do anything of that kind 
either Thev mav under Sec. 3173 summon such person to 
submit to an examination, but not for the purpose of giving 
him an opportunity to be heard and to produce witnesses to 

show the truth of his return. 
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And there are no regulations of the Secretary of th ® Tre! ^' 
ury providing for any such notice and opportunity, and the 

constant practice is not to give any. 

The investigations of the Commissioner of Internal Revenue 
are made bv Internal Revenue Agents under Sec. 31o- of th 
Rev. Stat. as amended, 20 U. S. Stot. 327; 23 Stat. 1<- kee 
Internal Revenue Laws, 1911, pp. G7, G8. 

Of course these agents never give any notice or hearing to 
anybody. They are the secret service detectives of the Com* 

missioner. 

Counsel for appellee cite Peoples National Dank vs. JIarye, 
107 Fed., 570; affirmed 191 U. S. 272. 

That case involved the validity of a state law for the tax¬ 
ation of the shares of national banks, and the state law did 
not <nve to shareholders the benefit of all the deductions to 
which thev were entitled under the act of Congress permitting 
such taxation. The assessment of the tax under the state law 
might be in part legal and in part illegal, and the one could 
be "separated from the other, as in the present case. 

A bill was filed to enioin the collection of the whole tax, 
and it was claimed that the state law was unconstitutional 
because it did not provide for notice to the taxpayer, and 
was invalid because it conflicted with the act of Congress. 

Justice Peckham, for the court disposed of the cases onthe 
around that the complainants should have paid or tender 
legal part of the ’tax. The opinion states distinctions on 
which we’ rely in the present case so clearly that we quote 

from U: ,< To sav tha t the act under which the tax is levied is 
unconstitutional, and therefore is the same as no law, 
and hence there is no duty to pay anything, because 
no tax can he levied without some law therefor is to 
state the proposition too broadly, he concede that it 
the law were unconstitutional because, for instance, 
there was no constitutional power to tax the particular 
propertv, there is no necessity to pay anything. But 
where some part of the law may be unconstitutional 
because of a failure to comply with some matter ot 
detail but the amount which the owner of the property 
ought to pay is perfectly clear under the provisions of 
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law, then if the taxpayer desire to he exempted from 
paying more than his share, he must pa^ or offer o 
pay his proportion before equity will aid him in his 
effort to escape paying a disproportionate share. 

“The statute herein provides for a tax and creates t e 
equitable obligation to pay some amount by reason of 
the shares, and even though there may be some obstacle 
which prevents its entire legality, yet the person as¬ 
sessed should recognize his equitable obligation to pay 
the tax to the extent stated before he can base any 
claim for the assistance of equity to get rid of the bal¬ 
ance of the tax. The mere lack of a provision in the 
statute for notice did not take away the jurisdiction of 
the taxing officer to make an assessment under any 
circumstances. 

“What is the purpose of notice? Clearly that the 
person assessed may have an opportunity to show some 
reason, if any, why he should not be assessed at all, or 
else not so much as he has been in fact. But suppose 
that, although there was no notice provided for in the 
act, the taxpayer had nevertheless heard of the assess¬ 
ment, and in fact had appeared before the assessing 
officer and made his case, showing he should not be as¬ 
sessed more than a certain stated amount, and the 
officer had allowed his claim to its full extent. Should 
he be thereafter permitted to resist by means of an in¬ 
junction the collection of the tax so imposed upon the 
ground that the statute provided for no notice to him, 
and none was officially given? Certainly not. So when 
he comes into a court of equity to ask its aid, should it 
appear on his own statement or otherwise, that if all 
the claims he makes were allowed he would still equit¬ 
ably owe the government a certain sum by reason of 
the statute providing for the assessment, and his own¬ 
ership of the property assessed, will he be heard to 
insist that the court grant him an injunction preventing 
the collection of anv tax because he had no notice of 
the assessment? He owes something to the government, 
as a tax upon Iris shares, and ought any court of equity 
to aid him in escaping all obligation because, while in¬ 
sisting that the whole assessment is illegal, it yet clearly 
appears that a portion thereof, even if uncollectible, is 
nevertheless equitably, and justly due? Is the equitable 
obligation arising by reason of these statutes and under 
flvese circumstances, to pay some tax, completely ob¬ 
literated because the particular tax cannot legally be 


collected, and may be called void. We think clea y 
not. This same reason applies not only to a lack of 
notice but also to the case of a claim that the tax is 
illegal because it did not allow the deductions w baclt 
bv the Federal statute should have been allowed. The 
tax under such circumstances is not void, but at most 
voidable for the illegal amount. Supervisors vs. Stan■ 
ley, 105 U. S., 305, 315.” 

Hager vs. District Xo. 108, 110 U. 8. 701, is a case ^here 
the legal remedy for the collection of the tax was a suit in 
court to foreclose the lien, on the land, and a full judicial 

hearing given. 

Davidson vs. Mew Orleans, 90 U. S. 97, is the same kind of 
a case. 

McMillan vs. Anderson, 96 U. S., 37, holds that where a 
statute stives tire taxpayer a right to enjoin its collection am 
have the validity of the tax decided by a court of justice, is 

due process of law. 

Similar cases: 

Lent vs. Tillson, 140 U. S. 316. 179 tt <3 12 

Winona Land Co. vs. Board Pub. Works 172 U. S. 32. 

Weyerhaueser vs. Minnesota, 176 U. S. 5y0. 

Hodge vs. Muscatine County, 196 U. S. 276. 

All the foregoing cases were among those cited by counsel 
for appellee; and in each of them a hearing before a court of 
justice was allowed before the collection of the tax. 

In the following cases notice and an opportunity to be 
heard before executive officers, with quasi judicial power to 
determine the value of property or amount of, income, x\as 
held to comply with the requirement of due process of law. 

Glidden vs. Harrington, 189 U. S. 255. 

Gallup vs. Schmidt, 183 U. S. 300. 

Pittsburg, etc., Ry. vs. Backus, 154 U. S. 421. 

Palmer vs. McMahn, 133 U. S. 660. 

Bell’s Gap. R. R. Co. vs. Penn., 134 U. S. 232. 

Spencer vs. Merchant, 125 U. S. 345. 

Xo one can read these cases without realizing that there 
must be a notice and an opportunity to be heard either in a 
court of justice or before an administrative body or officer, 

before the tax is collected. 






The last case cited by the counsel for appellee on this sub¬ 
ject of Security Trust Co. vs. Lexington, 203 U. S. 323, 333, 
states the whole law, the rule and its converse. 

Justice Peckham for the court said: 

"If the statute did not provide for a notice in any 
form, it is not material that as a matter of grace or 
favor notice may have been given of the proposed as¬ 
sessment. It is not what notice, uncalled for bv the 
statute, tire taxpayer may have received in a particular 
case that is material, but the question is, whether any 
notice is provided for by the statute. Stuart vs. Palmer , 
74 N. Y. 183. Before this special assessment could be 
actually enforced or during the process of enforcement 
the taxpayer must have an opportunity to be heard as 
to its validitv and extent.” 

The following cases cited by counsel for appellee have no 
bearing on any question involved in the present case. 

Dollar Savings Bank vs. United States, 19 Wall. 227. 

Walker vs. Sauinet, 92 U. S. 90. 

Allen vs. Georgia, 166 U. S. 138. 

French vs. Barber Asph. Co., 181 U. S. 324. 

Orr vs. Gillman, 183 U. S. 278. 

This leaves to be considered the case of State Railroad Tax 
Cases, 92 U. S. 575, in which the court by Justice Miller com¬ 
mented on the statutes of the United States relative to the 
collection of customs and internal revenue. The opinion he 
expressed thereon was subsequently made an authoritative 
decision of the court in Snyder vs. Marks, 109 U. S. 189, in 
an opinion by Justice Blatchford. 

In both opinions it was assumed that the provisions of Sec. 
3220 authorizing the Commissioner of Internal Revenue to 
remit taxes erroneously or illegally assessed, on appeal to him 
made, would give the aggrieved party a full hearing, and that 
pending the decision of the Commissioner the collection of the 
tax would be stayed. We have already shown that under the 
rules, forms and regulations of the Secretary of the Treasury, 
neither of these things is true. 

(1) There is no hearing in the constitutional sense 
on the appeal to the Commissioner. He decides appeals 
on ex parte investigations. 

(2) The collection of the tax is not suspended pend- 
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in<r tire decision of the Commissioner. The regulations 
of the Secretary of the Treasury forbid it. 


If there was a full hearing and the collection of the tax 
was stared the decision of the Commissioner on all ques¬ 
tions submitted to his judgment or discretion and within his 
jurisdiction would he conclusive and final and the tax cou 
be collected without violating constitutional guaranties. 


But an unconstitutional act of Congress. confers no author^ 
itv or jurisdiction and, therefore. Secs. 3—0, 3—4 and 4.* 
have no application to the case of the plaintiffs and appellants 

herein. 


And if they have application they are to the extent thereof 
unconstitutional and void. 


III. 


If Sec 3224 applies to an unconstitutional tax is it not in 
conflict with the provisions of the Constitution of the United 
States that “The judicial power of the United States shall be 
vested in one Supreme Court and in such inferior courts as 
Congress mav from time to time ordain and establish, and 
that" “The judicial power shall extend to all caijes in law 
and equity, arising under this constitution,” etc. 


We have considered this question in our first brief at pp. 
48-50: but we now desire to reply to the argument of t e 
learned counsel for appellee. 


Thev contend that the Supreme Court of the District of 
Columbia is not a constitutional court of the United States 
created under and in virtue of the constitutional provision 
quoted above; but that it was created under the P rovls, ™ s 
giving Congress exclusive legislative authority over the Dis¬ 
trict of Columbia. Brief for Appellee, pp. 23-26. 


To this proposition we reply that it is only half right. The 
Supreme Court of the District of Columbia is a double-barreled 
court, in that it is clothed with a dual jurisdiction. 

(1) It has the authority conferred on it as a mere 
district court, like a territorial court in one of the 
Territories, or a state court in a State. 
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(2) It has the jurisdiction conferred on it as a 
court inferior to the Supreme Court of the United 
States, under the power of Congress to create such 

courts. 

The double nature of the court is shown by the “Code of 
Law for the District of Columbia,approved March 4th, 1901. 


Sec. 61 of that code defines the jurisdiction of the Supreme 
Court of the District of Columbia as follows: 

“The said court shall possess the same powers and 
exercise the same jurisdiction as the circuit and district 
courts of the United States, and shall lie deemed a 
court of the United States, and shall also have and ex¬ 
ercise all the jurisdiction possessed and exercised by 
the Supreme Court of the District of Columbia under 
the act of Congress approved March third, eighteen 
hundred and sixty-three, creating that court, and at 
the date of the passage of this code.'’ 


The Act of March 3, 1863, 12 U. 8.Stat 763 shows the 
finable nature of the Supreme Court of the District of Colum¬ 
bia. It provides for a court of four justices and then says: 

“Anvone of said justices may hold a District Court 
of the United States for the District of Columbia, 
the same manner and with the same powers and juris¬ 
diction possessed and exercised by other district courts 

of the United States.” 

Tn 1874 Sec 33 of judiciary act of 1789, for the extradition 
of^XrSd «»h crime, w„ extended to court. c,«Kd 
hr Act of Congress in the District of Columbia, 18 U. S. Stat. 

193. 

Sec 33 of tire Act of 1789 is Sec. 1014 of the Rev. Stat. The 
Supreme Court of the United States in Benson vs. Henkel, 

198 U. S., 1, 13, said: 

“The anomalv in Sec. 1014 as applied to this District 
consists in its limitations to offenses ‘against the United 
States’ since the courts of the District of Columbia have 
a local as well as a Federal jurisdiction, and may pun¬ 
ish for offenses, which, if committed within any other 
District of the United States would be relegated to the 

state courts.” 
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The question was examined by this court /n re MacFarland 
30 D C App. 365, where it was held that tire Supreme Cou t 
of the District of Columbia is one of the inferior courts whose 
cleation is authorized by Sec. 1, Art. 3, of the Constitution of 
the United States and possesses the same powers and exeicises 
the same jurisdiction as the Circuit and District Courts of 

the United States. 


A writ of prohibition was issued to prevent the Supreme 
Court of the District of Columbia from exercising jurisdiction 
under an unconstitutional act of Congress. 


Mr Justice Orsdel dissented on the question whether the 
act of Congress was unconstitutional. He expressed no ob- 
iection to the ruling that the Supreme Court of the District 
of Columbia is an inferior court of the l nited States, created 
by Congress under Sec. 1, of Art. 3, of the Constitution. 

The learned counsel for the appellee in the present case ap¬ 
pear as United States attorneys for the District of Coluiii- 

bia. 


If the mere local jurisdiction of the court below was involved 
they could only appear as the private attorneys of the appellee 
or as corporation counsel or city solicitor. Code D. L., bees. 

932, 933. 

There is nothing in Capital Traction Co. vs. Hof, 174 
U. S. 1, contrary to the views for which we contend; in fact, 
it is more confirmatory than otherwise. In that case Justice 
Gray in one of his learned historical opinions, speaking for 

the court, held: 

(1) That the Seventh Amendment securing the right 
in suits at common law of a trial by jury, where the 
value in controversy exceeds twenty dollars, applies to 
the District of Columbia. 

(2) That a trial before a jury without the super¬ 
vision of a judge empowered to instruct them in the 
law and advise them on the facts, and (except on 
acquital of a criminal charge) to set aside their verdict, 

would not be a trial by jury. . . . 

(3) That justices of the peace m the District of 

Columbia were not inferior courts of the United States. 

(4) But inasmuch as the act of Congress in question 
authorized an appeal to the Supreme Court of tlie Dis¬ 
trict of Columbia, a court of record, and a trial there 





by a common law jury, the act of Congress was not un- 
constitutional. 

Justice Brewer dissented from so much of the opinion as 
upheld the validity of the provision of the act of Congress 
requiring every appellant from the judgment of a Justice of 
the Peace to give bond with surety for the payment of the 
judgment of the appellate court. 


IV. 

Under the new Federal Equity rules the plaintiffs and ap¬ 
pellants are not confined to equitable relief by injunction. 

Among the new rules are the following: 

“22. If at any time it appear that a suit commenced 
in equity should have been brought as an action on the 
law side of the court, it shall be forthwith transferred 
to the law side, and be there proceeded with, with only 
such alteration in the pleadings as shall be essential. 

“23. If in a suit in equity, a matter ordinarily de¬ 
terminable at law arises, such matter shall be deter¬ 
mined in that court according to the principles appli¬ 
cable, without sending the case or the question to the 
law side of the court-” 

In the court below we were met with the objection and 
assertion that the rules of the federal courts in equity are 
not in force in the District of Columbia. This is undoubtedly 
true as far as the rules governing actions at law are con¬ 
cerned; but is it true as to equitable actions? 

The statutes of the United States have always provided that 
in actions other than equity and admiralty causes, the practice 
in the federal courts shall conform as near as may be to the 
practice in the state courts, and that in equity and admiralty 
cases the practice shall be according to the principles, rules 
and usages which belong to courts of equity and admiralty 
respectively, except when it is otherwise provided by statute 
or rules of court made in pursuance thereof; but the same shall 
be subject to alteration and addition by the said courts respec¬ 
tively, and to regulation by the Supreme Court, by rules pre¬ 
scribed from time to time to any Circuit or District Court, not 
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inconsistent with the laws of the United States. Rev. Stat, 
Secs. 913, 914. 

Hence it is that you can go into any state in the Union and 
you m ay follow the general equity rules in filing a bill in any 
federal court of equitable jurisdiction. 

The Supreme Court of the District of Columbia is a United 
States Court of equitable jurisdiction, and there ore, ie e 
eral Equity Rules are in force in that court. 

Tn the court below the defendant made a motion to dismiss, 

»aae a order or . 

writ of prohibition. Record, pp. 21, — 

We submit the motion of the plaintiffs should have been 
granted, and a writ of prohibition issued as in MacFa,lands 

mse, 30 D. C. App. 305. 

There is no difference between the two cases if Subd 2 of 
Division A of Sec. II of the Revenue Act of Congress of Oct. 
3, 1913, is unconstitutional. 

This view does awav with the question whether the case of 

the plaintiffs is within any of therecognD.edgroundsofeqmC 

nhlp iurisdiction, for there can be no doubt but that < 
of ^prohVbition may be issued to confine the Commissioner of 
Internal Revenue to his jurisdiction. 

He is a quasi judicial officer, and as such is subject to the 
writ of prohibition as to acts not within his .iurisdiction 

excess thereof. 

The common law writ of prohibition is one of the original 
writs devised by the Lord High Chancellor of England to re- 
rtrain the ecclesiastical courts, the county courts, and the 
baronial courts from exceeding their jurisdiction, and it was 
also issued to quasi-judicial officers. 

The Barons of the Exchequer were the executiveofficcrswlio 
managed the roval revenue and they were also the ju g 
the Court of Exchequer. In their executive capacity they had 
£,wer to issue warrants to the sheriffs of counties for the col¬ 
lection of debts and duties due the Crown. 

These exchequer warrants were like tire treasury warrants 
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issued by the Solicitor of the Treasury for the collection of 
money due from collectors of revenue, which were sustained 
as due process of law by the Supreme Court of the United 
States in an opinion by Justice Curtiss in Den vs. Hoboken 
Land and Imp . Co., IS How. 272; and they were of the same 
nature as warrants for the collection of taxes, being executive 
warrants as distinguished from judicial process. 

Fitzherbert’s Natura Brevium, 45 G, informs us that if a 
sheriff with process out of the exchequer to levy a husband s 
debts which he oweth to the King would distrain in the lands 
of the wife which she holdeth in dower or of her own inheri¬ 
tance, the wife could have a writ of prohibition against the 
sheriff. The form of the writ is set forth. 

“And there is such a writ unto the sheriff, where pro¬ 
cess conies unto the sheriff out of the exchequer, to levy 
the debts of the husband, per sum/m / saccai ii, etc. And 
in that case she may sue a writ unto the barons of the 
exchequer that they surcease to make out such pro¬ 
cess to the sheriff to distrain the wife in such lands, 

etc. 

Fitzherbert’s work was written in 1794, not long after the 
American Revolution, and it is proof that at the common law 
the writ of prohibition was the proper writ to confine execu¬ 
tive and administrative officers to the authority conferred upon 

them. 

In England parliament is supreme and there can be no un- 
constitutional or void acts of legislation. All cases under toe 
English income tax law involve a determination of the facts 
and the construction and applicability of the acts of parlia¬ 
ment The general and special commissioners, who are the 
executive officers, charged with the duty of supervising the as¬ 
sessment and collection of the income taxes exercise a juris- 
diction and authority conferred on them by law, and for that 
reason the writ of proWbition is not a proper remedy. Rex 
vs. General Commissioners, 2 A. B. (1901), 8<9. 

The opinion in that case shows that if the commissioners 
acted without authority and without jurisdiction prohibition 
would be a proper remedy. 

The counsel for the appellee contend that the Commissioner 
of Internal Revenue has a general authority to assess internal 
taxes and therefore, he acts within his jurisdiction when he 
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makes an income tax assessment. Such would undoubtedly b 
the case if the income tax law of Oct. 3, 1913, is valid in a 1 
its parts. The normal tax imposed by the act being valid, the 
decisions of the commissioner in assessing it are viitlrin Ins 
jurisdiction and cannot be controlled by the writ of prohi l- 

tion. 

On the other hand if the surtax provisions of the act are 
unconstitutional and void, they confer no authority to assess 
surtaxes, and the writ of prohibition can be used to pievent 

him for doing so. 


The case of the plaintiffs is within recognized grounds of 
equitable jurisdiction. 

The Commissioner of Internal Revenue makes the assess¬ 
ments, and for each collection district he makes a list of 
persons assessed, with the aggregate amount assessed against 
each. This list is forwarded to the collector for collection, a d 
is the warrant under which he authorized to act. Being 
valid on its face, especially in case like the present, where a 
part of the aggregate sum assessed, viz, the normal tax,, is 
valid, the illegality of the whole or of a part of the tax 
can only be shown by extrinsic evidence. 

Tbis being tbe case equity has jurisdiction. 

The income tax law, Division L, adopts by reference all of 
the provisions of the general laws relative to mterna^ taxes. 
Sec. 3186 Rev. Stat ., as amended 20 U. S. Stat., 661, Lti. 1 - 0 , 
Sec. 3, makes tbe tax a lien on real estate from the tune when 
the assessment list is received by the collector, so that it is a 
lien before tbe person assessed is informed of tbe amount 
thereof, and given notice to pay. 

Being a lien on real estate, and the illegality of the tax not 
appearing on the face of the record, equity has jurisdiction to 
prevent the lien from attaching to the land or if it has at- 

tacbed to remove it. 

These grounds for equitable jurisdiction are sustained by 
Ogden City vs. Armstrong, 168 U. S. 224; and Wilson vs. 
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Lambert, 168 U. S. 611, cited with other cases in our first brief, 
at pp. 53-54. 

The learned counsel for the appellee cite three cases they 
claim to be to the contrary, but in each one of which, *he 
grounds above mentioned are upheld, and in one of them the 
equitable jurisdiction was exercised and an injunction ordered 

issued. 

Dows vs. Chicago, 11 Wall, 108, is a case where a bill was 
filed to restrain the collection of a tax on the sole ground that 
the tax was illegal. No facts were alleged bringing the case 
within the jurisdiction of a court of equity. In disposing of 
the case Justice Field for the court said: 

“It must appear that the enforcement of the tax 
would lead to a multiplicity of suits, or produce irre¬ 
parable injury or where the property is real estate 
throw a cloud on the title of the complainant. 

It is worthy of remark that Justice Shiras in the opinion of 
the court in Ogden City vs. Armstrong, 168 U. 8., at p. ~w, 
quoted from Dows vs. Chicago, and at pp. 238-9 cited it to the 
proposition that when the illegality or fatal defect does not 
annear on the face of the record, courts of equity regard the 
case as coming within their jurisdiction and have extended re- 
Hef on the ground that a cloud on title existed or was immx- 

nent. 

We call attention to the other cases cited by Justice Shiras 
at pp. 239-240. 

rmler Sec 3186 the lien attaches from the time the assess- 
^'.. t pfreceived by the collector. It is only the foreclosure 
m . e "‘ 1 ’ th „ t Vs deferred by Sections 3187 and 3196, provid- 

a .mmS property .tall tat ta ■»?? »"«> 

ten da vs after the demand, and that seizure and sale of the real 
estate'shall not take place unless the personal property dis¬ 
trained is not sufficient to satisfy the tax. 

Union Pacific Ry. vs. Cheyenne, 113 V. 8., 516, is a case 
where the illegal tax was a lien on real estate and the co\ 
heW that equity had jurisdiction and the complainant was en, 

titled to an injunction. 

Shelton vs. Platt, 139 U. 8., 591, was a case "here a bill was 
filed to restrain the collection of a tax by a distraint of pe 
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sonal property. There was no allegation that the complain¬ 
ant had any real estate, or that the complainant was. without 
means to par, and equity jurisdiction was denied. W hat Chief 
Justke Fuller for the court said had reference to a seizure 
of personal property. This is shown by the quotation from the 
opinion set forth in brief for appellee at pp. ol-o-. 

In the recent Ohio Tax Cases, 232 U. 8., 5TG, 587, Mr. Jus¬ 
tice Pitney, for the court, said: 

“The ri<dit to inyoke the equity jurisdiction is clear; 
for the act specifically makes the tax a lien upon the 
real estate of appellants, from the cloud of winch they 
sought to free it by bringing these actions (§11< of Act, 

$ 5506 Gen. Code)’; and the bills alleged threatened irre¬ 
parable injury through the enforcement of the Penalties 
and coercive features of the act. ^elton vs. Platt, 13J 
u. S., 591, 598; Ex parte Noting, -09 U. l-o. 

This decision settles the right of the a ^ nt J^° 

pm.itable relief, unless it is prohibited by Sec. i-b 
S” Tt reduces the vital questions in the case to two: (D 
S 3224 apply and can it constitutionally apply to an 
unconstitutional tax; (21 are the surtax provisions of the 

income tax law of 1913 unconstitutional and toid. 

Multiplicity of suits is a recognized ground of equitable 
jurisdiction, and it is relied on in this case. 

Tire bill of complaint states, under rules of the Supreme 
~ t nf thp District of Columbia, authorizing it, t.iat 
bin is filed k behalf of the plaintiffs and all other individuals 
and partum-shiis similarly situated and circumstanced. 

It alleges that there are in the United State. more than 
10,000 individuals who are each chargeable with a surta 
varying in amount from one to six per centum, and that there 
are'more than 10,000 other individuals who own stock me 
porations and who are each chargeable and assessable with 

surtax on 

“the share to which he would be entitled of the gains 
and profits, if divided or distributed or not, of all 
corporations,” etc. Record, pp. 1, 2,15. 

The number stated are well within the facts. A table 
made public Mr. MacAdoo, Secretary of the Treasury, shows 
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that 22,095 individuals were assessed on incomes exceeding 

$ 20 , 000 . 

The question the plaintiffs seek to Utagate andtove de 
termined is whether the surtax provisions of the income ta 
law are valid. It is a single, plain and simple question th 
does not involve the amount of the assessable inco e ^ 

individual - it onlv involves the question whether . 
addition to the normal tax of one per centum can under the 
constitution be levied against each indmdual having an ire 
come exceeding $20,000; and there can be no doubt butthat 
Question which concerns so many persons ought to be 
d^termined°in one suit and in the first suit in which the ques- 
tion is raised that comes before the courts. 

a Jof the same effect as the rules of the S^remeCourt ofthe 
District of Columbia above mentioned. See 1 and 17 para 
graphs of bill, Record, pp • 1> 2, 14. 

What are these rules for, if not to meet just such cases as 
the present. 

it must be remembered that these new rules are reform 
measures designed to simplify and expedite the administrate 

of justice. 

Heretofore it has not been regarded as a ground for equit- 

s&wrss; r.b a , 

S’eSSit. jurisdiction, and did decide the con- 
sthutioual question involved in the «. S«> PP- 

The same conaideration tor the public interests led to the 
adoption of these new equity rules. 

The law on the question, when, before the new rules 
would enjoin the assessment or collection of a tax, was accu 
ratelv and comprehensively stated by Justice Moo y 1 
Court in Boise Artesian Water Co. vs. Boise City, 213 l. 8., 

276. - 

Every proposition for which we contend is sustained by 
that opinion. 
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Tn that case it appeared that the alleged illegal tax was 

tax was an action at law, in wnu" , ' u , and litigated, 
of the license fee or tax could he fully asserted ana fc 

lf .„ ^ n ri 4 nn 413 the income tax law 

tat tb. MU m not 

l„in IS Stion. or fact sluing 'XSS 

jurisdiction except that the Commissioner of Internal i t 
Cld continue to make assessments against complainant 

year after year. 

While counsel in that case claimed that ^^inconstitutional 
nni nf ron^ress has no yaliclity, and Sec. 3—4 did not app 
it was not'shown that grounds for eduH^hle interference ex- 
* „ nd as the court held the income tax law of 1894 con 
stitutional there was no occasion to determine the ques ion 
vrhether'the bill disclosed equitable jurisdiction or the question 

whether Sec. 3224 applied. 

Naturallv these questions would not have been giten very 
JousTonsideration unless the court was of the opinion that 
the act of Congress was unconstitutional. 

Counsel for appellee seek to sweep away all the grounds 

of equitable jurisdiction appearing in the presentaHnconsti- 
fact that a person who has been assessul w th . ' 

fntinnal tax which is valid on the face of the record can (1) 
pav the tax under protest and sue the collector in an action o 
assumpsit to get his monev back; or (2) wait until the co- 
lector has actuallv seized his personal property to satisfy the 
tax and then sue the collector in an action of detinue to 
recover his property, or in trespass to recover damages. This 
argument is refreshing for its boldness. It amounts to this, 
that if the person assessed has money with which P 7 
tax he must do so, and if he has no money in hand, lie must 
submit To have his personal property seized, if he has any 
before he can invoke the aid of a court of equity to have the 
tax lien on his real estate discharged. 

We inquire whether the jurisdiction of courts of equity 
can be made to depend on any such contingencies. 

No case has been cited by the learned counsel 
a doctrine and we have not been able to find any; while all the 




33 


cases they do cite show beyond question, that if the appar¬ 
ently valid tax is a lien on real estate possessed by the 
person assessed, he has a right to file a bill in equity, regard¬ 
less of other and less efficient remedies. 

There are only two vital questions in this case: 

(1) Do unconstitutional acts of Congress confer 

any authority or jurisdiction? 

(2) Are the surtax provisions of the income tax law 

of 1913 constitutional and valid? 

As we have already shown the Court of Appeals of the Dis¬ 
trict of Columbia has decided the first question in the nega¬ 
tive. We also rely upon the cases cited in our first brief at 
pp. 42-45, observing, that whatever weight they may have as 
authority, their reasoning is unanswerable. 

And we now cite the famous case of De Lima rs. Bidwell , 
182 U. 8. 1, which was a common law action at law to recover 
duties paid under duress and protest on sugar imported from 
Porto Rico after the ratification of the treaty of peace with 
Spain of April 11, 1899. 

The action was commenced in a state court and removed 
to the Circuit Court of the United States, which court held 
that the complaint did not state a cause of action, and that 
the court had no jurisdiction of the case. 

Counsel for Bidwell, the collector of the port of New York, 
who had forced the payment of the duties, contended that the 
case was not within the jurisdiction of the court because the 
statutory remedy of an appeal to the Board of General Ap¬ 
praisers and thence to the courts, was exclusive. 

The court by Justice Brown, answered that contention by 
referring to Elliott vs. Swartwout, 10 Pet. 137; Cary vs. 
Curtis , 3 How. 236; Arnson vs. Murphy , 109 U. 8., 238, 240. 
Barney vs. Watson, 92 U. 8. 349, and then at p. 179, saying: 

“The criticism to be made upon the applicability of 
these cases is, that they dealt only with imported 
merchandise and with the duties collected thereon, and 
have no reference whatever to exactions made by a col¬ 
lector, under color of the revenue laws, upon goods 
which have never been imported at all. With respect 
to these the collector stands as if, under color of his 
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office he had seized a ship or its equipment, or any 
other article not comprehended within the scope 
tariff laws. . Had the sugars involved in this i cae » 
admittedly imported, that is, brought in uegtion 

from a confessedly foreign country and tUe q t 
had arisen whether they were dutiable or belong 1 
thp frpp list the case would have fallen witi 
Customs Administrative Act, since it would bavv turne 

S'iratlhf ““nav hare deposited the 

monev in U,e Treasury is no Mr to . l«dg-»t ?»>»« 
hi„i since Rev. Stat., Sec. 989, provides that, in case 
of a recovery of anv money exacted by him and paid 
into the Treasury, if the court certifies that there *i as 
nrobable cause for the act done, no execution shall issi 
against him, but the amount of the judgment ^l be 
paid out of the proper appropriation ^om the Trea • 
“We are not impressed by the argument that, if th 
n i aint iffs insisted that these sugars were not imported 
merchandise, tlrev should have stood upon their right., 
SSS to enter the goods, and brought an «t.on of 
replevin to recover their possession. It is true that 
to prevent the seizure of the sugars, plaintiffs did entei 
them as imported merchandise; but any admission de- 
rivable from that fact is explained by their P r «t e « 
against the exaction of duties upon them as such. They 

IS nothing by ..king «"*.“f~',h. e'ou^C 
lost nothing, since he was apprised of the course they 

would probably take. It is true a ... , , ' . 

r n <te 142 U 8., 479, the proceeding was by libel for pos 
Session of the vessel, which is analogous to an action 
of replevin at common law; hut it would appear that 
T?ev Stat Sec 934, would stand in the way of such a 
remedy t’re s\nce by that section ‘all property taken 
or detained bv anv officer or other person under auth 
itv of anv revenue law of the United States shall be 
irrepleviable and shall be deemed to be in the custody 
of the law and subject only to the orders and decrees 
of the courts of the United States having jurisdiction 
thereof.’ If the words, ‘under authority of any revenue 
law’ are to be construed as if they read ‘under co or o 
anv revenue law,’ it would seem that these sugars could 
not he made the subject of a replevin; but even conced- 
in<r that replevin would lie, we consider it merely a 
choice of remedies, and that the plaintiffs were at liberty 
to waive the tort and proceed in assumpsit. 






“We are all of opinion that this action was properly 
brought.” 

That decision decides every question in the present case ex¬ 
cept one, and that one is whether the surtax provisions of the 
income tax law of 1913 are constitutional. 

The certificate of probable cause required by Sec. 989, 
Rev. Stat., is not necessary in cases within the authority o 
the assessing or collecting officer and the statutory remedy of 
suing the collector after an appeal to the Commissioner of In¬ 
ternal Revenue is resorted to. 

There was no such certificate in United States vs. Frerwhs, 
1^4 u g 315 and it appeared that the First Comptroller of 
the Treasury had disallowed the claim because there was no 
certificate of probable cause. 

There is no difference between acts outside of the collector’s 
authority, under color of Ids office, and acts outside of Ins 
jurisdiction under color of an unconstitutional act of C 

gress. 

Some courts have held that the incumbent of an office 

created bv an unconstitutional enactment has color of offic 

and ue is a de factoofficer who*acts as such are valid - but the 
X Supreme Court of the United States has rejected that doc¬ 
trine in decisions which have plain application to any uncon¬ 
stitutional legislation or executive action without jurisdiction. 

Norton vs. Shelby, 118 V. S., 425. 

McClaughry vs. Demmg, 186 U. S., 49, 64. 

An unconstitutional tax law cannot confer color of author¬ 
ity. 

And it is no defense that the collector has paid the money 
into the Treasury. Further than that it is not necessary or 
the plaintiff, before paying under protest, to wait untilhis 
goods are actually seized and then bring detinue or replevin or 

trespass. 
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VI. 

S S £ £&*»» «< ««“■“' f “ •«*““ ln """■ 

at pp. 59*72. 

Pnimsi'l for appellee fail to comprehend the objections that 
J make to the constitutionality of the surtax provisions of 

the income tax law. 

We Oo no, urn 

ST no, “bieeW .0 S^pS^STS 

The inOiviOuals who are ^oenibere^of . ^ 

ZSA’iZ i™ in that way the net income of a partner- 
ship is reached but in no other * aj. 

The discrimination is against ^ 

and in favor of corporations as artificial person . 

There is a discrimination in ^avor ^of 

acrainst individuals. nl in f a vor of corporations, 

crimination against ™dnuli tities do ing business 

Partnerships are not ^/‘^^^ inaividuals engaged in the 
as single units, m comt discrim i n ation in favor of partner- 
very same business marked than in the other 

ships and against ind'vidi. ^ ■ ne( . incomes are assessed 

case, because corporations « partnerships are not 

ssxess ... —. 

„ ji; ~i irorwtrr 

escape the surtax. 

Thor. ace many 

3“EK? SSfSSi. and they am, very .e« 






object to the discrimination against individuals and in favor 
of both partnerships and corporations. The present plaintiffs 
and appellants are partners and they object to the surtax as 
a discrimination against them as individuals and in favor of 
corporations. Their objection is to the surtax and not to the 
normal tax. 

Another misapprehension of the learned counsel is their as¬ 
sumption that we contend that duties, imposts and excises 
must be not only territorially uniform throughout the United 
States but also uniform among the various things and persons 
subjected to such burdens and charges. We make no such 
contention. Duties, imposts and excises, may be laid at dif¬ 
ferent rates, for each of the many classes of things or persons 
as are in existence. The corporation tax of 1909 is a noted 
recent instance of this power of Congress. 

The corporation tax was sustained as an excise and not as 
an income tax. Flint vs. Stone-Tracy Co., 220 U. S., 10 ( ; 
United States vs. Whitridge, 231 U. S., 144. 

In Stratton’s Independence vs. Hobart, 231 V. S., 414, cited 
in our first brief, at p. 13, the court said: 

“As has been repeatedly remarked, the Corporation 
Tax Act of 1909 was not intended to be and is not in 
any proper sense an income tax law. This court had 
decided in the Pollock Case that the income tax law of 
1894 amounted in effect to a direct tax upon property, 
and was invalid because not apportioned according to 
population as prescribed by the Constitution. The act 
of 1909 avoided this difficulty by imposing not an in¬ 
come tax, but an excise tax upon the conduct of busi¬ 
ness in a corporate capacity, measuring, however, the 
amount of tax by the income of the corporation, with 
certain qualifications prescribed by the act itself. Flint 
vs. Stone-Tracy Co., 220 U. S. 107; McCoach vs. Mine- 
hill Co., 228 U. S. 295; United States vs. Whitridge 
(decided at this term, ante, p. 144).” 

It is idle to try to sustain the income tax we have in hand 
as an excise; it must be sustained as an income tax or not at 
all. Even if it is in form an excise it is a direct tax on real 

and personal property and void. 

As strong as the authorities are that the territorial uniform¬ 
ity required by the constitution does not prohibit Congress 



from discriminating as between persons and in levying 

duties, imposts and excises, we are not prepared to admit that 
there are no limitations on this power. 

innose Congress in a tariff law should lay a duty of say 
95 per P centum on the value of wool when imported by an in- 
dividual and at a less rate or none at all when imported by 
a corporation The power to tax, or to lay any other public 
charge implies some fairly reasonable basis of a PP°*^™*”‘ ! 
An utterly vicious and flagrant departure from a reasonably 
just and uniform apportionment would not be within the 

power granted, but beyond it. 

In levvin" taxes, duties, imposts and excises Congress can 
make as mam classes as it pleases, but there must be son e- 
Thing more than mere arbitrary criteria to distinguish the 

classes from each other. 

Th P tax on the manufacture of beer is an excise, but sup - 
pole Congress should enact that when made by an ’ndividu 
tlm tax should be $2.00 a barrel, but when biewed y 
poration it should be $1.00 a barrel only. 

Or, suppose Congress should enact that individual^and cor¬ 
porations manufacturing not/ei^aVirre” hut individuals 

« J«r Should pay a,, addr 

tional las o„ ‘ 

or barrels in e„r« of 20,000. 

There are some limitations on the power to tax which are 
inherent in the forms of constitutional government which pre- 
vail in the United States and in the nature of our institu 
tTons; in the very words “taxes, duties, imposts and excises. 

T,retire Miller in his “Lectures on the Constitution of the 
a” ” a. p. 211, referring to .he provisions o( slate 

constitutions for uniformity of taxation, said. 

‘•This has been productive of some trouble. A state 
milt wish to tax P whiskey and tobacco higher than a 
ploVh or corn field; and this might be prevented by 
confining the meaning of this language within too nar¬ 
row bounds. The difficulties in the way «f this com 
St ruction have, however, been very largely obvlJ * te( ‘. b y 
the word ‘uniform’ which has been adopted, holding 


1 




39 


that the uniformity must refer to articles of the same 
class. That is, different articles may be taxed, at dif¬ 
ferent amounts, provided the rate is uniform on the 
same class everywhere, with all people and at all times. 

“Take, for instance, the case of a license. If every¬ 
body in any particular class is required to pay a certain 
license—if*lawyers are taxed $25.00 a year, if all mer¬ 
chants are taxed $100 a year, if all saloonkeepers are 
taxed $200 a year,—then it is uniform because it im¬ 
poses the same burden upon every man of the same 
class, and wlio come within the circle of its well defined 

limits.” 

Justice Miller was one of the judges of the Supreme Court 
of the United States who was of the opinion that a tax as¬ 
sessed upon incomes was an excise, Idp. 238; but his death 
prevented him from participating in the case in which it was 
authoritatively determined that the income tax of 1894 was 
a direct tax. * If he had been alive, his vote would have been 
the same as those of Justices Harlan, Brown, Jackson and 
White and the authoritative decision would have sustained 
the income tax of 1894 as a valid excise. 

Chief Justice White is the only judge now a member of 
the Supreme Court of the United States who participated in 
that case, and while it is possible for the court to overrule the 
decision that was made, it is not likely, if we are to judge by 
what has been said for the court by Mr. Justice Day and Mr. 
Justice Pitney in the corporation tax cases cited above. 

The income tax of 1894 was a flat and uniform rate of two 
per centum without any graduation or surtaxes. The income 
tax law of 1913 levies a flat and uniform rate of one per 
centum, and in this particular is constitutional and valid. 

In addition to the normal tax of one per centum, it levies 
a graduated surtax on the incomes of individuals exceeding 
$20,000. The validity of the surtax is the question in this 

case. 

Justice Miller wrote the opinion of the court in Loan Asso¬ 
ciation vs. Topeka. 20 Wall, 655, in which it was held that 
there is an implied limitation in the power to tax that taxes 
can only be levied for public purposes, and a tax levied for 
• private purposes is unconstitutional. 


VII. 


The power of Congress to levy taxes is not unlimited^ it 
his the limitations inherent in the power to tax, and it is 
also restricted by tire provisions of the Fifth Amendment, that 

person shall 'he deprived of life, liberty, or property, with¬ 
out due process of law, nor shall private property be taken 
for the public use without compensation. 

The power of taxation is a part of the legislative power ;; it 
is included in any general grant of that power; and it 
ject to the same implied and inherent limitations. 

The power to levy taxes, does not mean that the government 
has a ii"lit to make indiscriminate seizures of money or prop- 
ertv to support itself or to carry on its operations. Such seiz¬ 
ures would be regarded as confiscation, unless the government 
makin" them paid a just compensation to the owners of the 
property taken The line of demarkation which separates con¬ 
fiscation from taxation, is that a tax is imposed upon those 
who have to contribute to it, according to some basis of appor¬ 
tionment and the compensation for the money paid is the 
benefit derived by the taxpayer from the protection afforded 
to him by the government; that is to say, a tax implies some 
sort of rating by which the several amounts to be paid by the 
taxpayers are determined. 

The legislative authority can not arbitrarily determine 
wlmt each taxpayer must pay, and it can not confer any such 
absolute discretion upon any officer of the government. 

Some rule of uniformity and equality is therefore absolutely 
essential to any valid taxation. 

There were no express provisions i"/he titvition of 

nn the subiect of taxation until 1875, yet, the Court o 
Appeals of that state held that the power of taxation was not 

unlimited. 

Qutfnn’* Heir? vs. Louisville. 5 Dana (Ky.), 28, 31, de- 
cid^lfn 1*37. tbe rourt of Appeals of Kentucky held a street 
opening asSsment invalid. The first section of he tenth 
article of the constitution of Kentucky provided That all 






freemen, when they form a social compact, are equal, and that 
no man or set of men are entitled to exclusive separate public 
emoluments or privileges from the community, but in consider¬ 
ation of public services;'’ and the twelfth section of the same 
article declared that no man’s property should be taken for 
public use without just compensation. 

The court said: 

“The assessment against the plaintiffs must be con¬ 
sidered either as a tax on them, or as an appropriation 
of their property to public use, without tlreir consent; 
and in either of these aspects of it, can it be sustained 

as consistent with the constitution? 

“If ^ be a tax, is there no limitation on the power 
of taxation? and has not some constitutional principle 
been violated? The state constitution contains no ex¬ 
press restriction on the taxing power. But nevertheless, 
this power can not he, in all respects, arbitrary and «n- 

limited . 

“The nature and object of taxation, and the spirit of 
justice and equality which pervades the constitution, 
and is consecrated by the foregoing first section of the 
tenth article, necessarily prescribe an impassable boun¬ 
dary to this, which, more than any other legislative 
power, is constantly exercised and felt, and is always 
liable to be perverted and abused. And that limit is, 
that a common burden should be sustained by common 
contributions, regulated by some fixed general rule, and 
apportioned according to some uniform ratio of equal¬ 
ity. Thus, if a capitation or personal tax be levied, it 
must be imposed on all the free citizens equally and 
alike or if an ad valorem or specific tax be laid on prop¬ 
erty, it must bear equally, according to value or kind, 
on all the property, or on each article, of the same kind, 
owned by every citizen; and no citizen or class of citi¬ 
zens, owning any property of the kind subjected to tax¬ 
ation can be exempted constitutionally on any other 
ground than that of valuable and peculiar public serv¬ 
ices _for otherwise, one man, or a ‘set of men,’ might be 

entitled to enjoy ‘exclusive privileges,’ or legal exemp¬ 
tions, which are substantially the same, without the 
only constitutional consideration of public services.” 

In Lexington vs. McQuillan’s Heirs, 9 Dana (Ky.), 513, de¬ 
cided in 1840, the court made these observations: 

“When shall a tax be levied? to what amount? Shall 
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it be a capitation or property tax? Direct or indirect? 

Ad valorem or specific ? ^axa^on’-are all questions 

constitution to ^he diction of 
IS. department, subject to no other limit* 
tion than that of*the moral influence of public virtue, 
and responsibility to public opinion. 

“Tint in some other respects, and so fai as P 
of taxation may be effectual without being 
it is in our judgment, limited by some of the declaieci 
ends’ and principles of the fundamental law. Anions 
these political ends and principles, equality, as far as 
practicable and security of property against irrespon¬ 
sible power, are eminently conspicuous in our s^ate c 

stitution. An exact equalization of the burden^ot t 
ation. is unattainable and utopian But still theie aie 
well-defined limits, within which the practical eqi < ^ 

„ f the constitution may be preserved, and which, there 
fore, should be deemed impassable barriers to legis ative 
power. Taxation may not be universal , but it must be 
o-eneral and uniform. Thus, if a capitatio * ■ 
laid none of the class of persons thus taxed can be 
constitutionally exempt upon any other ground tha 
^TTnnblic service; and, if a tax be laid on land, 
no appropriation land within the limits of the state can 

be constitutionally exempted, unless ^oFvlZc «£- 
titled to such immunity in consequence of public tjerx 
ire The legislature, in the plentitude of its taxmg 
we r can not have constitutional authority to exact 
from one citizen, or even one county, the entire revenue 

fnr the whole commonwealth. . . , 

“Such an exaction, bv whatever name the legislature 
mi5 choose to call it, would not be a tax, but would 

be undoubtedly the taking of private 

lic „ S e, and which could not be done constitutionally, 

without the consent of the owner or owners, or without 

retribution of the value in money. 

“The distinction between constitutional taxation, an 
the taking of private property for public use by legisla¬ 
te W ni mav not be definable with perfect precision 
But we are clearly of the opinion that, whenever the 
pronertv of a citizen shall be taken from him by the 
sovereign will, and appropriated, without his consent, to 
the benefit of the public, the exaction should not he con¬ 
sidered as a tax. unless similar contributions be made 
by that public itself, or shall be exacted rather by the 









same public will, from such constituent members of the 
same community generally as own the same kind o 
property. Taxation and representation go together. 
And representative responsibility is one of the chief 
conservative principles of our form of government. 

“When taxes are levied, therefore, they must be im¬ 
posed on the public in whose name and for whose benefit 
they are required, and to whom those who impose them 
are responsible. And, although there may be a dis¬ 
crimination in the subjects of taxation, still persons 
in the same class, and property of the same kind, must 
generallv be subjected alike to the same common bur- 
4en. This alone is taxation, according to our notion 
of constitutional taxation in Kentucky. And this idea, 
fortified bv the spirit of our constitution, is, in our 
judgment, confirmed by so much of the twelfth section 
of the tenth article as declares, ‘Nor shall any man’s 
property be taken or applied to public use without the 
consent of his representatives, and without just compen¬ 
sation being previously made to him.’ 

“The object of this great guarantee was to secure 
every citizen against spoliation by a dominant faction, 
or by a rapacious public power, acting in obedience to 
the will of a constituent body for whose use his prop¬ 
erty may be taken, and from whom no similar contri¬ 
bution is required. It intended that public responsibil¬ 
ity, and the power of exaction for public use, should be, 
in some degree, commensurable \ and, therefore, it 
should be understood as providing that the public shall 
not take the property of any citizen for its own use, 
without his consent, or an equivalent in money, or in 

similar contributions by itself. 

“If this be not its practical effect, it is mere brutum 
fulmen , and may always be evaded by exactions made in 
the false semblance of taxation.” 

In 1871 the Kentucky Court of Appeals held a street paving 

assessment unconstitutional. 

Howell vs. Bristol, 8 Bush, 493. 

The court said: 

“A law imposing taxation on the general public, the 
evident intent and legitimate result of which is to 
equalize the burden, so far as practicable, will not be 
held as violative of the fundamental law merely be¬ 
cause that desirable end may not be attained. But 
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when, as in this case, the j ^ is t0 produce the 
necessary, consequence o compel a small 

most oppressive inequality, expense 

minority of taxpayers to interest, 

an improvement of general utility^and pu ^ as 

the construction of vhic ; mDr0 vementB in general 

much n th ° f ®“ n ' 1 constructed, the general 

use, and from ^nic , „^ van taee as themselves, 

public derives almost as nuu . aU J ptel , e .rerme of 

it assumes the c/icr/or ' erf ,„ of this minority; 

‘arbitrary power 01 j. , ge a taking and 

it becomes, in the ^nsMutionalsense ^ 

appropriation of tnci) P m . ran not lie sustained 
a sc without compensation, and j ' 1 citizen by 

-1«"5 "* "“,'flid .p>* *« 

our fundamental law « 1 r uizen can be con- 

such power over the property °f ^ state 

stitutionally exercised by any deTartment ot ^ ^ ^ 

government; and " . t interpose in behalf of 

kt:c •*».«. *-* 

prejudicially affected. 

The Kentucky, court^nlS 
tion to the provision of the . « uge without compen- 

property should betaken tlrat to take a man’s 

sation; but it might * violation of the 

ISfiS, 

i si i-— - 

his peers or the law of the land. 

c n mn .t 0 f the United States has held that the 

The Bup^^^U th ame ndment or- 

due process of law clause oronertv for the public 

bids the states from taking^P . ^useat all. (Chicago, 

use without compensation or P ™ Norwood vs. Baker, 

172 ’tL S , '269 - Missouri Pac. R. Co. vs. Nebraska, 164 U. S., 
403, 417). 

This «1. it MW» that th.S.f» aXi 

O, law d<m dtatrlbdte' the public burden a. 

in order to be val d «t v an d equality, some basis 

S n^rtTonmen^denS; equitable, to give the imposition 
tie character of a tax levied for public purposes. 



Before New Jersey had an express constitutional provision 
requiring uniformity of taxation the Supreme Court of that 
state in the case of State vs. Township Committee of Reading- 
ton, 3G N. J. L., 66 , said: 

“The power of the legislature in the matter of tax* 
ation is said to be unlimited. Such undoubtedly is the 
theory of our government. But it is not every exaction 
made under color of taxation that can be suppoited as 
the legitimate exercise of the sovereign power of tax¬ 
ation. It is of the very essence of taxation that it 
should he equal and uniform, and that ichere the bur¬ 
den is common there should he a common contribution 
to discharge it. Cooley’s Const. Law, 495. Not that it 
is essential to the validity of taxation that it should 
be levied according to rules of abstract justice. The. 
legislature may create special taxing districts, defining 
their limits in its discretion, or designate certain occu¬ 
pations, trades or employments as special subjects 
for taxation; or discriminate between different kinds 
of property in the rate of taxation; or may apportion 
the tax among the classes of persons or property made 
liable to taxation, in such manner as may seem fit. 
In this way inequalities in the share of the public bur¬ 
den, or even double taxation, may arise w ithout any 
relief except by appeal to the legislature. But when the 
taxing district has been defined, and the classes of per¬ 
sons or kind of property specially set apart for taxation 
have been designated, the tax must be apportioned among 
those who are to bear the burden upon the rule of uni¬ 
formity. Cooley’s Const. Law, pp. 493-513. Taxation 
operates upon a community, or a class in a community, 
according to some rule of apportionment. When the 
amount levied upon individuals is determined without 
recard to the amount or value exacted from any other 
• individual or classes of individuals, the power exer¬ 

cised is not that of taxation, but of eminent domain. 
The People vs. Mayor of Brooklyn, 4 Comstock, 420. 
A tax upon the persons or property of A, B and C in¬ 
dividually, whether designated by name or in any other 
way, which is in excess of an equal apportionment 
among the persons or property of the class of persons 
or kind of property subject to the taxation, is. to the 
extent of such excess , the taking of private property for 
a public use without compensation. The process is one 
of confiscation and not of taxation.*’ 


New York has never had any constitutional provision l se¬ 
curing uniformity of taxation, and tire Court of Appeals of 
that 1 state has regarded the power of the legislature over the 
subject of taxation as almost unlimited. 

People vs. Brooklyn, 4. A 7 . Y., 420. 

But the opinion of the court in that case distinctly affirms, 
n 4 »4 that “Taxation operates upon a community, 01 upon 
a c1i=s of persons in a community, and by some rule of ap- 
lortTonment and further on, p. 427, “The y^ev ot TO 
and the power of apportioning taxation are identical and in 
separable Taxes cannot be laid without apportionment; and 
the power of apportionment is therefore unlimited, unless it 
he restrained as part of the power of taxation. 

The constitution of Connecticut contains no express limi¬ 
tation on the power of taxation, and the Supreme Court of 
that state has gone farther in sustaining an unlimited power 
in the legislative authority over the subject of taxation than 

any other court in the United States. 

State vs. Travelers’ Ins. Co., <3 Conn., 2o5. 

Yet the opinion of the court on that question concludes as 
fnl 1 nws • 

“Is it so, then, that the legislature may make any 
exactiou it pleases under the form of a tax. Clearly 
not’ The legislative power in all its manifestations 
is limited, including that of taxation, which, however, 
from its inherent nature, approaches more nearly to 
arbitrary- power. If a tax is laid on the exercise of 
the duty of voting, or if any exaction is put in the 
form of taxation as a mere sham, and is in effe< t and 
purpose a denial to one of the enjoyment of rights in¬ 
dicated in the constitution and the enjoyment of which 
it secures equally to all, or is a seizure of the property 
of one for the benefit of another, or is an uncompen¬ 
sated confiscation of property, the law authorizing 
such exaction is in violation of mandates contained in 
our constitution, and probably in all American consti¬ 
tutions. and is therefore void. It is neither taxation 
nor legislation.” 

We submit that the words “taxes on incomes” as used in 
the Sixteenth Amendment, carry of themselves two limitations 
on the power of Congress: (1) That the burden be confined t 
incomes as such, and (2), that it must be apportioned on 
some basis of equality and uniformity, and not arbitrarily or 

capriciously. 
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VIII. 

The learned counsel for the appellee make the specific objec¬ 
tion that the appellants are entitled to no relief because their 
bill does not show that they have paid or tendered the normal 
tax of one per centum which they admit is a valid tax. 

The bill was filed in the court below March 16, 1914, before 
the Commissioner had made his assessments, one of the objects 
of the bill being to secure a hearing before the Commissioner 
before he made anv assessment against appellants. See 16th 
paragraph of the bill, and the 5th clause of the prayer for 
relief. Record, pp. 14, 18. 

Tire Commissioner, under the advice of the solicitor for his 
bureau, refused a hearing on the ground that he could only 
entertain claims for the abatement or refunding of taxes 
erroneously or illegally assessed presented in accordance with 
the statutes and the rules and regulations of the Secretary o 

the Treasury. 


Here he was given an opportunity to obviate one of the 
difficulties going to the constitutionality of the statutes and 
rules and regulations of the Secretary of the Treasury if 
applied to an unconstitutional tax, but he declined, relying 
upon their validity when so applied. 


The appellants could not lie informed of the amount of their 
assessments until the list for the 1st Collection District of 
Michigan was sent to the collector of that district and he 
notified them; which was not as a matter of fact (by way of 
illustration) until May 8th, 1914. 


The tax was not due until the 1st day of June and was pay¬ 
able on or before the 30th day of June, 1914. 


In the court below we made an answer to this objection and 
repeat it here. We did not say anything about the point in our 
first brief because we did not think the learned counsel would 
insist on the objection in this court. 




“Tender of Payment.” 

“This is a convenient place to answer the third ground of 
the defendant’s motion to dismiss the bill of complaint in this 
cause, viz., that the plaintiffs have not paid or tendered that 
part of the tax which they admit will be legal. But the 
tax will not be due until June 1, 1914, and the plaintiffs have 
been notified of the amount thereof. The department can rest 
assured that the normal tax of one per centum will be volun- 
tarily paid before July 1, 1914. 

“In Buchanan vs. 3Iacfarland, 33 App. D. C., 6, it was held 
that if the tax is not due no tender of the part which is legal 
is necessary.” 

We respectfully submit that the decree of the Supreme Court 
of the District of Columbia should be reversed, and a decree 
"ranted declaring. Subdivision 2 of Division A of Section 1 
of the Revenue Act of Congress of October 3, 1913, unconstitu¬ 
tional that the plaintiffs were entitled to an injunction - 
straining the Commissioner of Internal Revenue as prayed, 
and remanding the case to the court below for further pro- 

ceedings. 

Thomas S. Hopkins, 

Attorney for Plaintiffs. 

Fred A. Baker, 

Of Counsel. 






